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SENATE—Wednesday, September 16, 1987

The Senate met at 8:30 a.m., and was
called to order by the Honorable
Harry REID, a Senator from the State
of Nevada.

PRAYER

The Chaplain, the Reverend Rich-
ard C. Halverson, D.D., offered the fol-
lowing prayer:

Let us pray.

The Lord is my shepherd, I shall not
want. He leadeth me * * *.—Psalm
23:1.

Mighty Lord, in the pragmatic world
of politics, it is easy to treat the words
of the Shepherd’s psalm as beautiful
and irrelevant to hard, harsh reality.
But in so doing, we deprive ourselves
of the solid promise, “I shall not
want”—we compound our confusion in
rejecting Your promised leadership.
We walk in darkness because we refuse
Your light. Gracious Shepherd, the
Senate confronts an impossible
agenda. The mountain of legislative
responsibility—plus the atmosphere of
controversy and conflict—the relent-
less shadow of a faraway national elec-
tion—the critical urgency of momen-
tous issues impose a superhuman reali-
ty demanding superhuman wisdom, di-
rection, energy, and effort. Patient
God, forgive us for our indifference to
Your word and awaken the Senate to
the availability of the Good Shepherd
and His faithfulness to fulfill His
promise. Teach them to walk in His
way for their own satisfaction, the
good of the Nation and the glory of
God. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. STENNIS].

The assistant legislative clerk read
the following letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, September 16, 1987.
To the Senate:

Under the provisions of rule I, section 3,
of the Standing Rules of the Senate, I
hereby appoint the Honorable HArRrY REID,
a Senator from the State of Nevada, to per-
form the duties of the Chair.

JoHN C. STENNIS,
President pro tempore.

Mr. REID thereupon assumed the

chair as Acting President pro tempore.

RECOGNITION OF THE ACTING
DEMOCRATIC LEADER

The ACTING PRESIDENT pro tem-
pore. Under the standing order, the

acting Democratic leader, the Senator
from Wisconsin, is now recognized.

Mr. PROXMIRE. Mr. President, I
ask unanimous consent that the time
of the majority leader and the minori-
ty leader be reserved for their use
later in the day.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so
ordered.

Mr. PROXMIRE. I understand that
under the order, we now have time for
morning business. Is that correct?

The ACTING PRESIDENT pro tem-
pore. The Senator is correct.

WHY WE CAN HAVE EITHER
ARMS CONTROL OR SDI, BUT
NOT BOTH

Mr. PROXMIRE. Mr. President,
President Reagan has announced that
after the agreement between the two
superpowers eliminating intermediate
and short-range nuclear weapons from
Europe has been reached, the next
step on the arms control agenda is a
mutual United States-Soviet 50-per-
cent reduction in strategic nuclear
missiles. Sounds great. Is such an
agreement possible? Would the Soviets
agree to cut their 10,000 strategic nu-
clear warheads in half, if we agreed to
do the same with our 10,000 strategic
warheads? The answer is almost cer-
tainly an emphatic “No!"” Why no? Be-
cause there is one sure way the Soviet
Union could lose the credibility of its
deterrent.

Here’s what it would require: First,
it would take a sharp reduction in the
Soviet strategic nuclear warheads. The
50-percent reduction would constitute
a good first step. It would require an
intense development and deployment
of an advanced United States missile
defense, a strategic defense initiative
[SDI] that might work if the Soviets
could be persuaded to reduce their
strategic warheads enough. How much
is enough? Perhaps down to 1,000 or
2,000 or, if possible, less. This reduc-
tion of Soviet warheads is the one ab-
solutely prime prerequisite for the suc-
cess of SDI. If through arms control
we could persuade the Soviets to limit
their nuclear arsenal, if we could fur-
ther persuade them to confine their
arsenal to stationary land-based mis-
siles, and if we could find a way to
limit the missiles that carry the Soviet
warheads to the present slow-burn
launchers, we just might be able with
our SDI kinetic kill vehicles to con-
vince the Soviets that we could stop
enough of their missiles in any pre-
emptive attack that much of the
United States could survive and the

once great Soviet nuclear deterrent
might no longer be able to deter an
American nuclear attack.

Is this scenario ridiculous? Of
course, it is. There is no way the Sovi-
ets will agree to a 50-percent reduction
in their offensive nuclear deterrent or,
indeed, to any reduction or even a lim-
itation on expansion of their deterrent
as long as we appear to be on the
verge of deploying SDI. The Soviets
surely understand that they can over-
come SDI by simply expanding their
nuclear deterrent by whatever multi-
ple they calculate SDI can reduce
their penetration to U.S. targets. If
SDI can stop 50 percent of their pene-
tration, they double their warheads;
90 percent, they increase their war-
heads by a factor of 10. This is the
way the other side neutralizes any SDI
progress. An administration that
wants an arms control agreement with
the U.S.S.R. to reduce both arsenals
abides by the ABM Treaty and keeps
SDI in its research phase. An adminis-
tration that wants the US.S.R. to
reject United States offers to cut both
arsenals by 50 percent can achieve
that by simply pushing ahead with
SDI. This is precisely what the
Reagan administration is doing. So
how do we persuade the Soviets to cut
their nuclear arsenal from the present
10,000 down to 5,000? We agree to con-
tinue to keep the ABM Treaty with its
strict formal interpretation in effect.

Some argue that the Soviets could
agree to cut their nuclear warheads to
5,000 with no significant risk no
matter what we do with SDI. They
would contend that no conceivable
SDI that we could develop in the next
25 or 30 years could possibly prevent
more than 90 percent of the U.S.S.R.
warheads from penetrating the SDI
defense. A 10-percent penetration by
U.S.S.R. warheads would mean that
500 warheads would strike United
States cities. The National Academy of
Science experts tell us that 100 Soviet
warheads reaching American targets
would devastate our cities and kill be-
tween 35 and 55 million Americans. So
why wouldn't 5,000 Soviet warheads be
enough to continue a credible Soviet
deterrent? The answer is because nei-
ther the Soviet nor the American ex-
perts have any real idea how effective
SDI might be. We wouldn’t know until
a few minutes after the first preemp-
tive strike.

So, what, do nations do when faced
with the kind of terrible uncertainty
that their deterrent might lose credi-
bility? They assume the worst. So they
keep building their nuclear arsenal.
They certainly do this when the cost
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of multiplying their offensive nuclear
warheads is so much less than the SDI
cost of defending against such an end-
less offensive buildup.

In conclusion, it is clear that to put a
cap on this terribly dangerous race to
build up offensive nuclear arms is an
essential first step to preventing an ac-
cidental or calculated catastrophe. It
would be even better to actually
reduce these insanely redundant arse-
nals as the President has said he
wishes to do. But to take either of
these steps, it is critical that both
sides recognize that attempts by either
to weaken or destroy the credibility of
the other’s deterrent by an antimissile
defense—an SDI—is sure to destroy
any prospect of an offensive nuclear
limitation or reduction agreement by
the other side. We must make up our
minds. We can have a comprehensive
arms control, limiting nuclear weapons
on both sides, or we can have a strate-
gic defense initiative that will threat-
en the other side's deterrent. We
cannot have both.

MORNING BUSINESS

Mr. EARNES. Mr. President, a par-
liamentary inquiry. What time allot-
ments do we have this morning?

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there
will now be a period to transact morn-
ing business, not to extend beyond 9
a.m., with Senators permitted to speak
therein for up to 3 minutes each.

Mr. KARNES. I thank the Chair.

PROTECTING “PIK” FROM THE
IRS

Mr. KARNES. Mr. President, I am
pleased to take the floor today to dis-
cuss an important piece of tax legisla-
tion designed to protect farmers from
the Internal Revenue Service attempt
to “pick away" at the PIK and Roll
Program. I would like to thank my
good friends and colleagues, Senators
GrassLey and Doig, for their assist-
ance and cooperation in moving this
matter to the attention of the Senate.
I am confident that this bill will help
many farmers in Nebraska, Iowa, and
Kansas, as well as other farm States.

Mr. President, the problem farmers
face is based on an IRS revenue
ruling, issued earlier this year, the day
after the income tax filing deadline
for most farmers and months after the
time they had to make their tax plan-
ning decisions. Potentially, it affects
every farmer in this country that par-
ticipates in the PIK and Roll Program.
The IRS ruling would have the effect
of increasing this year's income tax
burden of those farmers. It would not
increase their actual income, but it
would tax them as though they had
suddenly given themselves a large pay
raise.
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The bottom line is that farmers
would be effectively forced to pay
higher income taxes—substantially
higher—for this year than they
planned for. I think this is wrong. I
think it is counterproductive. I think
it is bad for planning. Worst of all, I
know it is bad for the financial condi-
tion of many of our farmers who have
weathered the storm of the farm econ-
omy and are looking forward to keep-
ing some of the money they earn in
their own pockets for a change.

My legislation would reverse the
recent ruling, restoring the more fa-
vorable tax treatment for PIK and roll
transactions.

The Revenue ruling, 87-17, has a sig-
nificant impact on cash basis taxpay-
ers who declare Commodity Credit
Corporation loans as loans rather than
as income. Normally, if the loan is for-
feited at the time of maturity, the
loan proceeds are taxed at that time.
If the loan is repaid in cash before its
maturity, no taxable event occurs.

But the Revenue ruling treats the
loan as a forfeiture when PIK and
rolled. The IRS takes the position
that CCC loan redemptions with PIK
certificates constitute a sale of grain,
making the transaction fully taxable
immediately. Prior to this ruling, pro-
ducers presumed that the transaction
did not result in taxable income until
the grain was sold, unless the taxpayer
elected to treat the loan as income.

Of course, the irony of this situation
is that if a farmer pays back his Com-
modity loan with a cash payment, no
income is realized at the time the pay-
back is made. However, the ruling re-
quires that if thal same payback is
made with a PIK -certificate, then
income is realized at that time. Mr.
President, it would seem to this Sena-
tor that such a distinction in the law
will not do much for the confidence of
farmers in the PIK certificates they
hold—not when those certificates may
cost them at tax time.

The ruling will have a dramatic
impact upon those farmers who last
year forfeited the grain securing their
1985 Commodity loan, then PIK and
rolled the 1986 crop with the expecta-
tion that it would be counted as 1987
income. Under the new ruling, these
farmers will have income from 2 crop
years upon which they will have to
pay taxes.

Mr. President, the answer is clear.
We should allow the farmers to con-
sider their certificates ‘“‘as good as
cash” for the purposes of paying back
their Commodity loans. We should
take out the uncertainty and, in their
case, the punishment involved in par-
ticipating in PIK and roll.

I hope the Senate will expedite con-
sideration of this legislation so that
the farmers of this Nation may contin-
ue their operations without the pros-
pect of paying an inordinate amount
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of their income to the Treasury next
year based on Revenue ruling 87-117.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Idaho is recog-
nized.

ON DISREGARD FOR CONSTITU-
TIONAL PRINCIPLES IN THE
CLEAN AIR ACT AMENDMENTS
BEFORE THE SENATE ENVI-
RONMENT AND PUBLIC WORKS
COMMITTEE

Mr. SYMMS. Mr. President, two cen-
turies ago, representatives from the
original American Colonies convened
in Philadelphia in an effort to bring
unity and order out of their newly won
freedom. Four months later, on Sep-
tember 17, they submitted to the
Nation a Constitution. Benjamin
Franklin, George Washington, James
Madison, and the 36 other signers of
this new document testified to its last-
ing value. They firmly believed it con-
tained the principles of good govern-
ment needed to safeguard liberty, cre-
ating a rule of law and not of men or
tyrants.

As the convention closed, Franklin

expressed his hope that this Constitu-
tion would rise like the Sun on a
bright new day for human freedom
and balanced government. For the
first time in centuries, limited power
was being granted by the people to the
government, and not vice versa. It was
the first step in one of the greatest ex-
periments of history, an experiment
known as the United States of Amer-
ica.
_I, for one, believe that experiment
has proven a success. If you want
proof, all we have to do is just look
around. In the course of the Constitu-
tion’s bicentennial celebration, Ameri-
cans across the Nation are thanking in
word and song the Founding Fathers
who bequeathed to us today a free and
properous nation.

But we must remember, Mr. Presi-
dent, that freedom and prosperity
don’'t come without a price. In 1852, a
Boston abolitionist named Wendell
Phillips accurately noted that the
price of liberty is eternal vigilance.
Our freedom will not survive if we
ignore the principles embodied in the
Constitution. On occasions, I have
seen this very Congress deviate from
those principles with devastating
effect. There is no better example of
such constitutional abandonment than
the Clean Air Act amendments cur-
rently being considered by the Senate
Environment and Public Works Com-
mittee.

I do not want to impugn any of the
motives of my colleagues, Mr. Presi-
dent, and let me first credit the bill’s
authors with having the best of inten-
tions, and I repeat that they have the
highest intentions to protect the qual-
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ity of America's most shared resource,
air. But as Justice Marshall said of
Federal laws, it is not enough that
their “end be legitimate”; the means
to that end chosen by Congress must
not contravene the spirit of the Con-
stitution.

Mr. President, the committee's clean
air legislation not only contravenes
but outright tramples on the spirit of
our Constitution. James Madison, the
noted father of that revered document
wrote, “The powers delegated by the
proposed Constitution to the Federal
Government are few and defined.” He
further pointed out that one of the
greatest tasks of government was to
oblige it to control itself—oblige it to
control itself. I repeat that, Mr. Presi-
dent.

And yet the proposed clean air bill
that is before the Environment and
Public Works Committee today places
nothing beyond the grasp of oppres-
sive Federal regulation. Would you be-
lieve, Mr. President, it even goes so far
as to control the baking of bread.
Deeming the fumes rising from baking
bread—not from the combustion heat-
ing the oven, but from the bread
itself—to be an air pollutant, this bill
would force bakeries to either install
million-dollar emissions control de-
vices, or bake only wheat breads that
do not ferment as much.

Such an intrusion of the Govern-
ment into the lives of Americans is as
contrary to the spirit of the Constitu-
tion as can be imagined. What limits
to Federal power exist if Government
is permitted to control aspects of pri-
vate American life as intrinsic as the
baking of bread? And it is not just bak-
eries that would bear this burden. The
bill comes down hard on many already
heavily regulated industries such as
automobile manufacturers, oil and gas
companies, and chemical plants. It
goes even further to regulate dry
cleaners, paint companies, farmers,
and countless other industries whose
contribution, if any, to overall pollu-
tion is insignificant.

Certainly King George himself was
never as intrusive of people’s lives as
this bill would purport to be. What
would General Washington and his
compatriots have thought had they
know they had defeated the heavy
hand of Britain only to be subjugated
to a government as burdensome as
that proposed in this clean air bill.

I find it difficult to understand how
legislation that would drive independ-
ently owned bakeries out of business
for no significant reason could even be
considered by this Congress. Thomas
Jefferson certainly knew the fallacy of
such a policy. He commented in his
time that, “Our legislators are not suf-
ficiently appraised of the rightful
limits of their power—that their true
office is to declare and enforce only
our natural rights and duties, and to
take none of them from us.”
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It is interesting to note that on one
occasion as President, Mr. Jefferson
wrote: “The path we have to pursue is
so0 quiet that we have nothing scarcely
to propose to Congress. A noiseless
course, not meddling with the affairs
of others, unattractive of notice” was
his preferred mode of operation.

Mr. President, the proposed clean air
bill which is now pending before the
committee, which will be brought up
this morning in that committee for
markup, as a matter of fact, is far
from unattractive of notice. My office
has been flooded with calls and letters
from individuals who are in fear of
losing their livelihoods. I have heard
from many in the automotive industry
who are concerned with the 10-year/
100,000-mile warranty mandated by
the bill. Let me share a typical com-
ment and statement from one of
those, who express his concern, from a
letter that I received:

This bill with its extended warranty
period would present a tremendous problem
to everyone in the automotive aftermarket,
which I am sure you will agree, adds greatly
to America's economy. Not only is this bill
anticonsumer, it is also anticompetitive,
granting new car dealers a virtual monopoly
on parts and service which is something
that they have never been able to come
close to achieving in an open marketplace.
The business community in this country
became the greatest in the world by utiliz-
ing a free and open competitive market. I
feel that this bill is taking a stone from the
very foundation of American business that
it has taken over 200 years to build.

Mr. President, I have received hun-
dreds of letters making similar com-
ments. Nothing could be further from
Mr. Jefferson's advice to Congress:
that it pursue noiseless courses that
do not meddle in the affairs of others.
These automotive repair shops and
parts stores are not begging for
money, or for special tax treatment, or
even for lenient environemtnal regula-
tion. They are merely pleading for the
freedom to compete, to be allowed to
sell their goods and services free of
Government interference. One of the
underlying and fundamental axioms of
our Constitution is, as Alexander
Hamilton wrote, that “an American’'s
entitlement to freedom is incontest-
ible.” I repeat that: “An American’s
entitlement to freedom is incontest-
ible.” What are we even proposing leg-
islation like this for, legislation that
would put small bakeries out of busi-
ness, legislation that would preclude
small, independent repair shops from
working on automobiles, that would
fix into law that they have to go to a
certain dealership in order to have
their car repaired or fixed to comply
with Federal regulations.

In the words of Thomas Jefferson:
‘“The freedom and happiness of
man * * * [are] * * * the sole objects
of all legitimate government.” I am as
concerned with air pollution as any of
my colleagues, and dealing with it will
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undoubtedly bring about happiness.
But if there is a lesson taught by our
Constitution, it is that true happiness
is not obtained by Government at the
expense of freedom. I am convinced
that free people safeguarding their
constitutionally recognized property
rights will breath cleaner air than a
people coerced by the whips and
chains of Government, an oppressive
government.

Mr. President, let us put aisde legis-
lation such as these supposed “clean
air” amendments and celebrate the bi-
centennial of the Constitution by re-
membering its main purpose, “To
secure the blessings of liberty to our-
selves and our posterity.” May our in-
tention be, as President Reagan has
said, “To renew the meaning of the
Constitution. To rescue from arbitrary
authority the rights of the people. To-
gether, then let us restore constitu-
tional government. Let us renew and
enrich the power and purpose of
States and local communities and let
us return to the people those rights
and duties that are justly theirs.”

Mr. President, I yield the floor.

Mr. President, I note the absence of
a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

THE JOURNAL

Mr. BYRD. Mr. President, 1 ask
unanimous consent that the Journal
of the proceeding’s be approved to
date.

The ACTING PRESIDENT pro tem-
pore. Hearing no objection, that is the
order.

PROGRESS ON THE DEFENSE
BILL

Mr. BYRD. Mr. President, late last
night the Senate was able to begin
acting on the Department of Defense
authorization bill. Our friends on the
other side of the aisle thought better
of their filibuster strategy, and we
were able to have rollcall votes on
amendments and proceed with the im-
portant work on this bill.

I hope the action which began last
night will accelerate today, and that
amendments can be debated, voted on,
and disposed of. It is high time that
this important bill which authorizes
the programs vital to our national de-
fense be enacted by the Senate, sent to
a conference with the House, and put
on the President’s desk.
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Debate will occur today on an
amendment which relates to the sec-
tion of the bill which has attracted
the most attention and generated con-
siderable controversy. I assume there
will be considerable debate on this
amendment or motion offered by the
Senator from Virginia [Mr. WARNER].
This debate will be enlightening, it
will be vigorous, and then the Senate
will decide this important issue con-
cerning the ABM Treaty.

Mr. President, the debate on this
amendment could very well go on all
day. But again I want to say that it is
important that the Senate act on this
bill. Time is running out and the cal-
endar is running out. There is no
longer any reason to believe that this
Senate can complete its work in Octo-
ber or in early November or perhaps
even late in November. Through ne-
cessity, the Senate is now at a point
where it is going to be forced to stay in
session for very long days. And as long
as this Defense authorization bill is
before the Senate, I intend for the
Senate to stay in for many hours every
day.

As long as there is no filibuster
there will not be any all-night session.
But the Senate will be coming in early
every day and it will be staying in late
every day. There is no way around it.
We have too much to do. There are
too many amendments and too many
of them are controversial and, there-
fore, will require some considerable
time for legitimate debate.

WHAT KIND OF SIGNAL ARE WE SENDING?

Some Senators were given to under-
stand yesterday that the actions of the
Senate might send signals to the
Soviet Union since the Soviet Foreign
Minister, Mr. Shevardnadze, is cur-
rently in town for discussions with the-
administration. What kind of signals
are we sending with prolonged filibus-
ters on this bill? First, the bill is im-
portant.

The bill is for a strong defense for
the United States. The chairman and
the ranking member and other mem-
bers of the Armed Services Committee
have produced a bill that allocates
over $300 billion to our national de-
fense. It funds vital programs at levels
sufficient to ensure that our defenses
will remain strong for the rest of this
century. Mr. Shevardnadze should rec-
ognize that a broad consensus exists in
the Senate for a strong national de-
fense.

The second signal that Mr. Shevard-
nadze should be given is that this
Senate is in favor of a responsible ap-
proach to arms control, one which ad-
vances the security of the United
States and its allies and friends, one
which reduces the risks of war. That is
what the amendment that was offered
by the Senator from Georgia [Mr.
Nunnl, and I, and which was adopted
last night by a vote of 92 to 1, means.
That is its signal.
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Signal No. 3: The Senate takes the
treaty obligations of the United States
seriously. It does not look lightly on
decisions which could affect the obli-
gations of the United States under
international law and, more to the
point, which are part of the law of the
land of the United States. This signal
has relevance for any treaties current-
1y under negotiation, any future ratifi-
cation debate in the Senate. In that
sense, Mr. President, we are sending a
Jpositive signal about the Senate and
about the United States. It is a signal
which should help the arms control
process move forward.

There will be further debate about
arms control in this bill and it could go
on for days. Some of the issues are
controversial in the Senate, but Mr.
Shevardnadze and the Soviets should
understand that this Senate takes its
arms control responsibilities seriously,
that these issues are debated fully and
openly, and that the United States
Senate is an equal branch of our Gov-
ernment and has an equal role in the
making of our international treaties.
By “equal role,” I mean that it gives
its advice and its consent to the
making of treaties. And when it comes
to the approval of the ratification of
treaties, while the Senate does not
ratify treaties, as we often hear, the
Senate must give its approval to the
resolution of ratification of treaties
before ratification can oceur, and that
requires a two-third vote.

Mr. President, as I indicated on last
evening, at 9 o'clock this morning I
shall suggest the absence of quorum
and it will be a live quorum.

Does the Chair have any message
which it wishes to lay before the
Senate or any statement?

I yield the floor.

BICENTENNIAL MINUTE

SEPTEMBER 16, 1859 SENATOR ERODERICK
KILLED IN DUEL

Mr. DOLE. Mr. President, 128 years
ago today, on September 16, 1859, a
Senator died in California. What made
this death remarkable was the fact
that the Senator, David Broderick,
had been shot 3 days earlier in a duel
with David Terry, the former chief
justice of the California Supreme
Court. A number of early 19th century
Senators, including Andrew Jackson,
Henry Clay, and Thomas Hart Benton,
had attempted to settle personal griev-
ances on the dueling ground, and some
had actually killed their opponents,
but no sitting Senator, before or after
Broderick, would himself meet so bar-
baric an end.

Broderick, a tough, self-made Demo-
crat, had migrated to California in
1848. Also moving to California that
year was Congressman William Gwin
of Mississippi, a patrician lawyer and
physician. Both men quickly became
embroiled in the turbulent politics of
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the region: Gwin, a slave owner, lead-
ing the “chivalry” or pro-slavery wing
of the California Democrats, while
Broderick's faction vigorously opposed
the extension of slavery in California.
When California became a State in
1850, the legislature sent the two en-
emies to the Senate, where they con-
stantly traded insults on the floor.

Back in California in the summer of
1859 to campaign for local candidates,
Broderick loudly announced in a hotel
dining room that one of Gwin's closest
allies, Chief Justice Terry, was corrupt
and unfit for office. Terry immediate-
ly resigned from the bench and chal-
lenged Broderick to a duel. Their first
attempt on September 12, was inter-
rupted by the police, but the next
morning at sunrise the two men faced
each other on a secluded beach beside
the Pacific. At the command to fire,
Broderick prematurely touched the
hair trigger, firing his bullet into the
sand at Terry's feet. Terry coolly
aimed, fired, and shot Broderick in the
chest. Broderick lingered in great pain
for 3 days until he died on September
16.

CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. Morning business is now closed.

NATIONAL DEFENSE AUTHORI-
ZATION ACT FOR FISCAL
YEARS 1988 AND 1989

The ACTING PRESIDENT pro tem-
pore. Under the previous order the
hour of 9 o'clock having arrived the
Senate will now resume consideration
of unfinished business which is S.
1174, The clerk will report the pending
business.

The legislative clerk read as follows:

The bill (S. 1174) to authorize appropria-
tions for fiscal years 1988 and 1989 for mili-
tary activities of the Department of De-
fense, for military construction, and for de-
fense activities of the Department of
Energy, to prescribe personnel strengths for
such fiscal years for the Armed Forces, and
for other purposes.

The Senate resumed consideration
of the bill.

CALL OF THE ROLL

Mr. BYRD. Mr. President, I suggest
the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk called the roll,
and the following Senators entered
the Chamber and answered to their
names:

[Quorum No. 21]

Byrd Hecht Kennedy
Dole Johnston Reid

The ACTING PRESIDENT pro tem-
pore. A quorum is not present. The
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clerk will call the names of the absent
Senators.

The legislative clerk resumed the
call of the roll.

Mr. BYRD. Mr. President, I move
that the Sergeant at Arms be instruct-
ed to request the attendance of absent
Senators and I ask for the yeas and
nays.

The ACTING PRESIDENT pro tem-
pore. Is there a sufficient second?
There is a sufficient second.

The yeas and nays were ordered.

The ACTING PRESIDENT pro tem-
pore. The question is on agreeing to
the motion of the Senator from West
Virginia. The yeas and nays have been
ordered, and the clerk will call the
roll.

The legislative clerk called the roll.

Mr. CRANSTON. I announce that
the Senator from Connecticut [Mr.
Dobpl, the Senator from Tennessee
[Mr. Gorel, the Senator from Michi-
gan [Mr. Levin], and the Senator from
Rhode Island [Mr. PELL], are necessar-
ily absent.

1 also announce that the Senator
from New Jersey [Mr. LAUTENBERG] is
absent because of death in family.

Mr. SIMPSON. I announce that the
Senator from Alaska [Mr. STEVENS]
and the Senator from Connecticut
[Mr. WEICKER] are necessarily absent.

The PRESIDING OFFICER (Mr.
Dixon). Are there any other Senators
in the Chamber desiring to vote?

The result was announced—yeas 83,
nays 10, as follows:

[Rollcall Vote No. 246 Leg.]

YEAS—83
Adams Garn Mitchell
Baucus Glenn Moynihan
Bentsen Graham Murkowski
Biden Gramm Nickles
Bingaman Grassley Nunn
Boren Harkin Pressler
Bradley Hatfield Proxmire
Breaux Hecht Pryor
Bumpers Heflin Reid
Burdick Heinz Riegle
Byrd Helms Rockefeller
Chafee Hollings Roth
Chiles Humphrey Rudman
Cochran Inouye Sanford
Cohen Johnston Sarbanes
Conrad Karnes Sasser
Cranst K b Shelby
D'Amato Kennedy Simon
Danforth Kerry Simpson
Daschle Leahy Specter
DeConcini Lugar Stafford
Dixon Matsunaga Stennis
Dole MeCain Symms
Domenici McClure Thurmond
Durenberger MeConnell Trible
Exon Melcher Warner
Ford Metzenbaum Wirth
Fowler Mikulski

NAYS—10
Armstrong Hatch Wallop
Bond Kasten Wilson
Boschwitz Packwood
Evans Quayle

NOT VOTING—1

Dodd Levin Weicker
Gore Pell
Lautenberg Stevens

So the motion was agreed to.
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The PRESIDING OFFICER. With
the addition of Senators voting who
did not answer the guorum call, a
quorum is now present.

AMENDMENT NO. 682

The PRESIDING OFFICER. Under
the previous order, the Glenn amend-
ment is temporarily set aside, and the
Senator from Virginia, Mr. WARNER, is
recognized to offer an amendment to
strike the Nunn-Levin language from
the DOD authorization bill.

The Chair recognizes the Senator
from Virginia, Senator WARNER.

Mr. WARNER. Mr. President, I send
to the desk an amendment and ask for
its immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The legislative clerk read as follows:

The Senator from Virginia (Mr, WARNER)
proposes an amendment numbered 682.

On page 23, strike out line 7 through page
24, line 19.

Mr. WARNER. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is
there a sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
Senator from Virginia.

Mr. WARNER. Mr. President, first I
would like to express my appreciation
to the distinguished majority leader
and the distinguished minority leader,
and my good friend, the chairman of
the Senate Armed Services Commit-
tee. During the deliberations last
night, under the guidance of two
strong leaders here in the U.S. Senate,
we worked our way through an im-
passe. I think we have reached a point
now where the bill can move forward.
I wish to express my appreciation to
the leadership for making that possi-
ble.

Mr. BYRD. Mr. President, will the
distinguished Senator yield?

Mr. WARNER. Yes.

Mr. BYRD. I want to make that a
two-way street. I express my apprecia-
tion to the chairman and the ranking
member for the work, the hard work,
the good work, the excellent work,
that they have done in the committee
in developing this legislation and in
the leadership that they are giving to
all of us on the floor with respect to
this bill.

I particularly want to salute the dis-
tinguished Senator from Virginia for
his unfailing courtesy, patience, and
cooperation. He never ceases to give
all his devotion.

Mr. WARNER. Mr. President, I
thank the distinguished majority
leader. I also thank my distinguished
minority leader, who worked right
with us through the late hours of the
evening.

I felt, Mr. President, that the debate
yesterday was a very constructive
debate. While we may have had differ-
ent perspectives later on in the day as

The
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to the course of that debate, unques-
tionably the earlier hours of the day, I
think, contributed greatly to the
knowledge of the Members of this
body and others who have followed
the debate.

Mr. President, we are now at the
focal point. With this amendment, we
move to take out of the bill that por-
tion which regrettably led all but one
Republican, with great reluctance, to
vote against the committee action on
this bill coming to the floor.

This Chamber has heard, and will
continue to hear, the reasons for that
action being taken. It is now my op-
portunity this morning to come direct-
ly to the point of my personal con-
cerns, and I think, concerns shared by
many others with regard to this
amendment.

The debate on the Levin-Nunn provi-
sion has been unprecedented in the
annals of the annual defense authori-
zation bill. The provision was the only
reason why eight of nine Republican
members of the committee voted
against favorably reporting out an
otherwise remarkably balanced de-
fense bill. The provision has been at
the center of Republican opposition to
taking up consideration of the defense
authorization bill on the floor.

Finally, the President has stated
publicly his strong opposition to this
amendment and has stated—I think
with reluctance but nevertheless un-
equivocally—his intention to veto any
bill containing this provision as now
drawn.

The Levin-Nunn provision would
prohibit the expenditure of funds for
development and testing related to the
Strategic Defense Initiative [SDI]. It
would require a joint resolution of the
House and Senate before the Presi-
dent could proceed with any develop-
ment or testing of SDI systems which
could not be conducted under the so-
called narrow interpretation of the
ABM Treaty.

Last night, the Senate adopted the
Byrd-Nunn amendment whereby the
Senate ‘“cautions that neither the
Congress nor the President would take
actions which are unilateral conces-
sions to the Soviet Union.” Mr. Presi-
dent, the Levin-Nunn in my judgment,
would have the effect of requiring by
statute that the President follow the
more restrictive of two plausible inter-
pretations of the ABM Treaty, at the
particular time when the Soviet Union
is seeking an even more restrictive in-
terpretation at the negotiating table.

The Soviets have publicly stated
that they recognize neither the
narrow interpretation that has been
discussed here nor the broad interpre-
tation, but that they have a third in-
terpretation unlike either being con-
sidered here in the United States
Senate.
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The Levin-Nunn provision would
have the effect of binding the United
States to an interpretation under the
ABM Treaty to which the Soviet
Union is not bound. Mr. President, the
effect of the Levin-Nunn provision
seems to this Senator to take the very
course of imposing unilateral restric-
tions that over 90 Senators cautioned
against last night—the very words in
the Byrd-Nunn amendment.

Embedded in the Levin-Nunn provi-
sion are a number of issues, all of
which have been addressed during the
course of over 4 months of floor
debate and floor speeches. There are
the legal issues having to do with the
interpretation of the ABM Treaty
with respect to so-called future sys-
tems. Senators on both sides have
spent countless hours studying the
records that have been available to the
Senate and have reported their find-
ings.

The administration, at the direction
of the President, has undertaken to
study the negotiating record, the rati-
fication record, and the record of sub-
sequent practice, and made these stud-
ies available to Senators.

The administration studies of the
treaty and the negotiating record con-
cluded that the treaty is ambiguous,
and that the negotiating record estab-
lishes that the Soviet Union refused to
agree to prohibit the development and
testing of mobile ABM devices based
on other physical principles.

Administration studies of the ratifi-
cation record concluded that no
change occurred in the international
obligations undertaken in the treaty
through any condition, reservation, or
understanding, nor did they find any
basis in the Senate record to conclude
that the Senate’s consent to ratifica-
tion was premised on a generally held
intention that the treaty prohibited
development and festing of mobile
ABM devices based on other physical
principles. The study found in the
Senate record, however, representa-
tions by executive officers that sup-
port the restrictive interpretation
upon which Senators could justifiably
have relied in granting advice and con-
sent.

The administration study of subse-
quent practice details the conduct, bi-
lateral agreements, exchanges, and
public statements of both the United
States and the Soviet Union between
1972 and 1985 relating to future ABM
systems. The study concluded that the
record of subsequent practice fails to
establish a domestic or international
legal obligation binding the United
States to the restrictive interpretation.

Mr. President, the Levin-Nunn provi-
sion also has embedded within it ques-
tions related to the conduct of the SDI
Research Program and questions relat-
ed to the most effective use of critical
defense dollars. The Congress in last
year’s defense authorization bill re-

CONGRESSIONAL RECORD—SENATE

quested an assessment of the impact
of the broad interpretation of the
ABM Treaty on the SDI Program. In
addition to the program related issues,
which would allow the program to pro-
ceed more quickly, more confidently
and with less cost, this study noted
that the broad interpretation would
permit us to delay a decision on funda-
mentally altering the ABM Treaty
regime by several years until we had
confidence that the technologies
which we had developed would meet
the criteria for deployment. Under the
restrictive interpretation, the United
States would be forced to make a deci-
sion to alter the treaty regime simply
to complete the testing portion of the
research program.

Mr. President, I note these studies,
both by way of underscoring the depth
and breadth of the issues that under-
lie our opposition to the Levin-Nunn
provision and to make the point that
the President has been, and remains
committed to continuing consultations
with the Congress and our allies
before reaching any decision to re-
structure the SDI program in accord-
ance with the broad interpretation.
Let me make it clear. The President
has not made any decision with re-
spect to restructuring the SDI Testing
Program. And, might I add, the Penta-
gon, in its recent review of the readi-
ness of portions of the SDI Program
to proceed to the demonstration/vali-
dation phase of the acquisition proc-
ess, has considered a program plan
that is consistent with the restrictive
interpretation of the treaty.

Mr. President, the legal and program
arguments against the Levin-Nunn
provision have been and will be de-
tailed by other Senators who share my
opposition to their position. Other
Senators have spoken on the constitu-
tional questions raised by the provi-
sion. Let me conclude my remarks
here by underscoring the principal
reason for my opposition, and that is
its impact on negotiations.

I believe that there is little argu-
ment that the SDI Program brought
the Soviets back to the negotiating
table, and this Senator believes that
by hanging tough on the SDI Pro-
gram, the President has been able to
bring the negotiations to the point
today where we are very close to an
agreement on INF, and there is a more
favorable prospect than ever before on
reaching agreement on strategic nucle-
ar weapons in START.

We have been told by our negotia-
tors that the Soviets have been insist-
ing on an even more restrictive inter-
pretation than the ABM Treaty as one
of their conditions in the course of
these negotiations and that the so-
called narrow interpretation, to which
the Levin-Nunn provisions would bind
this program, is not indeed their objec-
tive. In the judgment of this Senator,
the leverage needed by our negotiators
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to achieve agreements that are in our
national security interest are gravely
undermined when the President is ef-
fectively forced by statute to follow
the more restrictive of two plausible
interpretations of the ABM Treaty,
The Congress would effectively be es-
tablishing a new starting point for the
negotiations, and one decidedly in the
favor of the Soviet Union.

I therefore urge my colleagues to
consider the caution against imposing
unilateral constraints on the United
States, particularly at this -critical
time. Last night we overwhelmingly
supported that objective by voting for
the majority leader's amendment.

Mr. President, the Levin-Nunn provi-
sion represents a unilateral constraint
on the United States and grants a sub-
stantial concession to the Soviets at a
critical juncture in the arms control
negotiations in Geneva.

Mr. President, later today, I will take
up another aspect of this treaty.

If T may have the attention of the
distinguished chairman of our commit-
tee, I have stated that later today I
would like to engage in a colloquy on
another aspect of the amendment that
troubles me a great deal.

That is the concept of having a joint
resolution which would allow the
House of Representatives by the pres-
ence of a simple majority on the floor
of the House to cast a vote which
could override the judgment of all 100
Senators who presumably would have
at one time or another expressed their
views on the floor and quite possibly
have cast a vote on this issue. We
would be giving to the House, which
does not have the constitutional re-
sponsibility that the Senate has in the
area of treaties, a veto over the judg-
ment of the Senate, and that issue, I
say most respectfully to my distin-
guished colleague, is a troublesome
one for this Senator.

Mr. NunN. I might say to my friend
from Virginia in response to that I
think it is a legitimate area of inquiry.
The Constitution of the United States
says that when a treaty is ratified it
becomes the law of the land. It is just
written as clear as a bell. There is no
ambiguity about that. So this treaty is
the law of the land.

We can debate what the treaty says,
but we know it has been ratified and
we know what the Constitution says,
and we know that it is the law of the
land.

The President said yesterday that
laws have to be changed or made by
legislatures. The Constitution also sets
up a House and a Senate.

Many times we in this body would
prefer we have only one body and
there are, amazing to me, the ones
who feel most strongly in that direc-
tion are those who have come here
from the House. They seem to believe
that many times the House is not on
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the same course as the Senate and we
would be better off with only one
body. I get frustrated, too. I know we
have problems in conference. Every-
thing we do in regard to weapons, ev-
erything we do in regard to laws, re-
quires both the House and the Senate.
That is the way our system works,

I would be absolutely adamantly op-
posed to any infringement on the Sen-
ate's constitutional duty to advise and
consent. The House does not have
that. The Senator is right. There is a
unique role for the Senate in treaties.
The question is this is not just a treaty
now. It is also the law of the land.

So the Senator’s concern I under-
stand, but I do not know of any
answer to that that is constitutional.

Mr. WARNER. Mr. President, let me
suggest to my good friend to pause a
moment and reflect on the statement
he just made. If I could paraphrase it,
a treaty is the law of the land. In my
judgment it is in a separate category,
and I will address that later, but the
Senator from Georgia said everything
we do in connection with the law takes
the action of the House and the
Senate. Was that basically what the
Senator said?

Mr. NUNN. In creating law.

Mr. WARNER. In creating law.

But let us pause for a moment to
think how a treaty becomes law. A
President negotiates that treaty. That
is his sole province.

Mr. NUNN. With the advice of
people like my friend from Virginia,
who are exercising daily their right
under the Constitution to advise and
consent.

Mr. WARNER. But we are careful,
the two of us being in that group trav-
eling periodically to Geneva to meet
with the negotiators, to meet with
them here, not to try and dictate any
of the instructions or the terms and
conditions.

But if I may just continue my train
of thought and come back to that.

Mr. NUNN. I would like to come
back to that and I will.

Mr. WARNER. But pause with me.
The President negotiates that treaty.
Then it is sent to this body and this
body alone under the advise and con-
sent clause, and it is the action of this
body which then enables the treaty to
become law.

In my judgment that procedure sets
the category of treaties apart in the
generic term of the law of the land.

I thank the Senator.

Mr. NUNN. May I respond to my
friend from Virginia? Let us assume
something here. Let us just hypotheti-
cally assume we have the right to
under the ABM Treaty—I do not think
there is any dispute on this—to
deploy, I believe it is 100 fixed land-
based ABM interceptors. The Soviets
have that right also.

Now, that is in the treaty and that
has been passed.
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Let us assume the President decides
that he is going to ask the Congress or
the Senate under the treaty for the
right to deploy those 100 interceptors.
He is going to ask for funding. Would
the Senator from Virginia believe that
only the Senate should approve the
funding for that?

Mr. WARNER. Mr. President, quite
logically the purse strings of the
United States are controlled by both
Houses.

Mr. NUNN. The Senator is exactly
right. This amendment is a control of
the purse string. This amendment is
not a writing into law of the ABM in-
terpretation.

The Senator from Virginia acknowl-
edged that when we first started the
debate way back in May. If we wanted
to draft a piece of legislation that said
what the narrow interpretation was
and said that was the law and we are
going to put it into law, we could have
done that. We did do that. What we
did do is we made it plain that these
tests that the administration has come
forward and asked for the funding on,
$5.5 billion, $5.7 billion, and we put
$4.5 billion in this bill, these tests have
been laid out by the administration in
their own words as in keeping with the
traditional interpretation of the
treaty.

Jim Abrahamson testified to that
before the Appropriations Committee
and the Armed Services Committee.

As I said to my friend from Virginia,
the only thing we are saying is if the
administration departs from what
they said they were going to use this
money for, they have to come back
and as they would on any other
weapon or any other tests where we
are concerned about it and get approv-
al of the Congress.

So it is a purse-string issue. That is
what we are talking about. We are not
trying here to write into the law what
the treaty means. We are saying if the
administration deviates from the test-
ing program that they have set up
which is in keeping with the tradition-
al interpretation as interpreted by the
Nixon administration, Ford adminis-
tration, Reagan administration, and
Carter administration, that they have
to come back to the Congress for that
funding. In other words, we are not
giving them a blank check. That is the
reason that I have agreed over and
over and still would agree to take the
$4.5 billion in this provision and
remove them from the bill and go for-
ward with everything else and sit on
this SDI money until we can come to
agreement with the administration
about how it is going to be used.

So it is a matter of purse strings, and
the House of Representatives is not
only involved in purse strings, the
House of Representatives originates
all the appropriations bills. That is to
me the answer to the Senator’s con-
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cern. I think it is a concern and let me
come back just briefly—

(Mr. PROXMIRE assumed the
chair.)

Mr. WARNER. Mr. President, if I
might interrupt my distinguished col-
league, I had allocated to other Sena-
tors time to also address this question.
We will have the privilege, the two of
us, of being on the floor for some ex-
tensive period.

I would only point out, and will
pursue this later, the language the
Senator rather skillfully quotes in the
provision itself is the very language
from the ABM Treaty, and that says
the limitations shall cease and then
the Senator places the conditions. He
has incorporated the language of the
treaty into this provision and that was
the stroke, intentionally or uninten-
tionally, when he in my judgment let
the House have a one-House veto over
the action of the Senate.

Mr. NUNN. May I say to my friend
from Virginia that the language of the
treaty was very precise in what was
limited and I think the language is
clear as to what was limited. Other-
wise, the Senator from Virginia would
not be concerned about it.

That raises the question, if the lan-
guage is so clear, why is the big debate
between the broad and the narrow?

Mr. WARNER. Mr. President, we
shall develop this in the course of the
day.

Mr. NUNN. If I could just pursue
with my friend from Virginia, this is
the exact language of the treaty and
this is what the opposition side says is
to be interpreted broadly.

If that is the case, why are you con-
cerned about it being written into the
bill?

Mr. WARNER. I do not want to see
written into the statute any implicit
interpretation of a treaty and allow
the House of Representatives to make
that interpretation.

Mr. NUNN. I say to my friend that is
not an interpretation. That is the
exact language.

Mr. WARNER. Mr. President, we
will deal with that as the day unfolds.

The PRESIDING OFFICER. Who
seeks recognition?

Mr. WILSON addressed the Chair.

The PRESIDING OFFICER. The
Senator from California is recognized.

Mr. WILSON. Thank you, Mr. Presi-
dent.

Mr. President, later today there will
be a ceremony on the west steps in
which the President and Members of
Congress participate in a ceremony
celebrating the bicentennial of our
Constitution. And yet last night, Mr.
President, the Members of this body
celebrated it in a very strange fashion.
You might say, to quote from Hamlet,
they honored it in the breach.

Interestingly enough, earlier that
day, yesterday, some of those who
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voted last night to place themselves
above the Constitution had participat-
ed in the hearings of Judge Bork
where they were quite critical of his
conduct, finding it to be in conflict
with their interpretation of the Con-
stitution.

Let me be specific and come directly
to the point, Mr. President, because
last night we had two votes, one on
the so-called Dole-Warner amend-
ment, which put forth a very simple
proposition that the Senate of the
United States should refrain from in-
truding upon the prerogative, in fact,
the exclusive responsibility assigned
by the Constitution to the President
for the negotiation of treaties.

It ignored the language which I
think is virtually irresistible that,
“The Congress must not act to further
the interests of the Sovet Union by
unilaterally adopting the Soviet nego-
tiating positions’’—I underscore ‘“nego-
tiating”—"that have been rejected by
the United States Government.”

Then Mr. President, what they did
pass, which passed with a single dis-
senting vote, was an amendment of-
fered by the distinguished majority
leader and the chairman of the Armed
Services Committee which said, in lan-
guage that did not quite address the
point, that the Congress and that the
Senate “endorses the principle of mu-
tuality and reciprocity in our arms
control negotiations with the Soviet
Union and cautions that neither the
Congress nor the President should
take actions which are unilateral con-
cessions to the Soviet Union."”

Mr. President, having just voted last
night for an amendment that cautions
the Senate not to take actions which
are unilateral concessions to the
Soviet Union, we have this morning
before us a motion to strike precisely
such a concession.

And let no one be in any doubt as to
the actual character of the Levin-
Nunn amendment. It represents a uni-
lateral concession to the Soviet negoti-
ating position which has been rejected
by the U.S. Government, specifically
by our Geneva negotiators who for a
very long time have been engaged in
talks not just on intermediate range
missiles, not just on strategic weapon-
ry, but also on space. And let no one
be in any doubt that this intrusion by
the Levin-Nunn amendment would
have a very dramatic impact upon
those negotiations.

Now what the Levin-Nunn amend-
ment does, simply stated, is to condi-
tion all future funding of the strategic
defense initiative upon the administra-
tion's acceptance of the narrow inter-
pretation of the Antiballistic Missile
Treaty. Or, to put it in layman’s lan-
guage, we cannot spend further to im-
plement the goals of the strategic de-
fense initiative unless we agree that
the money is going to be spent only
for research and not for the develop-
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ment and testing of the kind of de-
fenses against a missile attack that the
whole ABM concept is designed to
achieve. We are constrained to re-
search. We cannot go forward with
certain development and testing.

That is a strange constraint. It is one
that is consistent only with the idea
that we are safe only if we guarantee
our vulnerability. The doctrine of mu-
tually assured destruction is a doctrine
of mutual vulnerability. However, is it
indeed mutual? Have the Soviets
thought so?

Contrary to what my friend from
Georgia would have us believe, there is
no clear and consistent understanding
of what this ABM Treaty has meant,
either on our side of the Atlantic or on
the other side of the Urals. And in
fact, the Soviet interpretation has
changed. Why is it, Mr. President, that
as late as 1985, the Soviet Union put
forward a proposal that would in fact
give rise to the very suspicion that,
until that moment, they believed in a
broad interpretation. In March 1985,
the Soviets in Geneva proposed to pro-
hibit all testing, development, and de-
ployment of space-based ABM sys-
tems. Now, why would they do that if
in fact it was everyone's understanding
that such a prohibition was already in
effect?

Very clearly, the only logical answer
to that question is that until that
moment, they did not feel a need, but
they felt a need to make it clear that
there had to be such a prohibition.
That bespeaks very plainly on their
part in the broad interpretation, the
broad interpretation meaning one that
would permit the development and
testing of so-called, future or exotic
antiballistic missile systems.

I said, “Let no one be in doubt as to
the impact of the Levin-Nunn amend-
ment on negotiations in Geneva.” Let
me explain that.

We have had, as I say, negotiators
trying to achieve a breakthrough with
respect to strategic weapons. We are
all hopeful that later this fall there
may be the announcement of an agree-
ment as to a wise and workable agree-
ment that will reduce for the first
time offensive weapons of an interme-
diate range. But, candidly, what would
be far more important would be an an-
nouncement that we were able to
achieve a wise and workable agree-
ment that would reduce strategic
weapons. But is that likely? It is un-
likely, Mr. President, for the very
reason that the Soviet negotiating
strategy—and there is no secret to
anyone who reads the newspapers—
has been to establish a linkage be-
tween progress in reducing strategic
arms and progress, as they term it, in
constraining the U.S. SDI program.

Now, this, of course, is hardly mutu-
ality and reciprocity of the kind envi-
sioned by the Byrd-Nunn amendment
last night because the Soviets them-
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selves have, for many years, been en-
gaged in precisely the kind of research
that they would have us abandon alto-
gether, But, Mr. President, if one is in
any doubt that this, as a practical
matter, is having an impact upon
those negotiations, then we should
listen to the words of our negotiators
in Geneva.,

Two afternoons ago, before the
Senate Armed Services Committee, we
had those negotiators present. In re-
sponse to my gquestion to them as to
what the passage of the Levin-Nunn
amendment would bring to their nego-
tiating posture, Ambassador Paul
Nitze stated that the passage of the
amendment would be, to quote him,
“most unhelpful.”

Ambassador Henry Cooper spelled it
out a little more clearly. He said it
would necessarily narrow the range of
our negotiations so that the spectrum
would span from a restrictive interpre-
tation of the treaty to an outrageously
restrictive interpretation.

What he is saying is that we are
moving, by this unilateral concession,
ever nearer to the Soviet position and,
in fact, moving so near to the Soviet
position that we would so constrain
our own strategic defense initiative
policy that according to a study re-
quested in the 1987 defense authoriza-
tion bill we would engender a cost to
that program of several years' delay,
at least 3 years' delay, and $3 billion in
the costs of the program.

Why do we do this to ourselves? Mr.
President, there is no good answer.
The only answer that makes any sense
is that we must continue to make our-
selves vulnerable.

You know, it is an extraordinary
thing—I do not know if your experi-
ence has been what mine has been—
going into town meetings or meetings
with service clubs, intelligent audi-
ences who read, who try to keep in-
formed. It is a very interesting thing
that when you ask the question of
that kind of an audience, “How many
of you think that we have an adequate
system of antiballistic missile defense
here in the United States?” You will
get maybe half the room raising their
hands.

I no longer ask the question because
I no longer wish to embarrass the au-
diences because the answer is, and the
audiences are shocked by the answer,
we have no defense against ballistic
missiles; none.

Mr. President, that is a perilous situ-
ation. I hope that we will see a time in
the near future when in fact we do
reduce the missile inventory, of both
superpowers, to a point where we can
safely assume that we will not be com-
pelled to continue relying exclusively
upon a very precarious balance of nu-
clear terror, when, in fact, we can have
reasonable assurance that there will
be no Soviet first strike because such a
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first strike would be utterly irrational,
not just under the theory of the deter-
rence that underlies the doctrine of as-
sured destruction but rather because
we will have added to that very signifi-
cantly a defense against preemption.

Mr. President, that is not an impossi-
ble dream. A first generation system,
we are advised by very competent sci-
entific and engineering authority, is a
possibility, even a probability, if it is
adequately funded and given sufficient
resources before the turn of the centu-
ry. That, coupled with an offensive de-
terrent, would give us an assurance
that we do not now have. Not now—
not now, Mr. President, in a nation
that has no defenses against ballistic
missile attack.

‘What Ambassador Nitze and Ambas-
sador Cooper were telling us is that we
are undercutting their position by the
passage of the Levin-Nunn amend-
ment. It is not simply a fencing, as we
have so often engaged in as we attach
conditions to the production of a par-
ticular weapons system. This amend-
ment contains language, it quotes the
treaty, but it does not quote all of the
treaty; it is selective in that regard and
it ignores the fact that the negotiating
history and the record of negotiations
of the ABM Treaty makes clear that
the Soviet position with respect to so-
called futuristic ABM systems, those
based on “other physical principles”
would be governed by the provisions of
Agreed Statement D, which is to say
that before they could be deployed
there would have to be discussion and,
presumably, some agreement between
the superpowers. But no constraint is
placed by Agreed Statement D upon
the development and testing of such
futuristic systems based on ‘other
physical principles.”

So, Mr. President, what we could do
by the enactment of the Levin-Nunn
amendment, if it were actually to
become a domestic law of the United
States, is that we would bind our-
selves—and understand that this is no
sense-of-the-Senate resolution, this is
binding upon the United States—we
would bind the American people to an
interpretation of the ABM Treaty and
so constrict our own progress on
achieving those defenses that we do
not now have that the likelihood is
that we would never attain them. And
that, perhaps, is, after all, the goal of
this provision.

Indeed, some will concede that it is
the goal of putting this kind of road-
block in the path of achieving a strate-
gic defense initiative to safeguard the
United States from nuclear missile
attack.

It is a strange view in my judgment
that our safety depends upon our
giving absolute guarantees to the
Soviet Union of our vulnerability.

Mr. President, this is not something
that we can simply dismiss as business
as usual because this is a landmark de-
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cision. It is the first time that we have
actively intruded upon the negotiating
process. It very well may be the first
time that we have sought to interpret,
after the facts, a treaty usurping the
responsibility of the President of the
United States and competent constitu-
tional authority gives that responsibil-
ity to the President, not to the Con-
gress, not to the Senate.

Yes, the Senate has a role. Clearly,
we have a role in treaty making. But it
is not negotiation. It is ratification and
the two are not to be confused.

Yes, clearly, the Senate and for that
matter the House of Representatives,
which does not have that ratification
responsibility of the Senate—both
Houses have the responsibility to
enact defense authorization statutes
and, in so doing, they may condition
spending upon a weapons system or
even, as in this case, a defensive
system. But what this amendment
does, Mr. President, that is so differ-
ent is that it quite clearly, quite ex-
pressly, conditions further funding of
a particular system upon acceptance
of an interpretation of a treaty. It is
not the responsibility of Congress nor
does Congress have the authority to
impose that interpretation upon the
administration. That is the difference.
This is not like conditioning funding
for the MX on the agreement between
the administration and the Congress
of an acceptable basing mode.

That was and remains a decision
about what is the best mechanical
means of basing a weapons system. It
did not depend upon a treaty. It did
not interpret a treaty. It did not rein-
terpret a treaty. It had nothing to do
with the treaty. And neither had any
of the other constitutional fencings
engaged in by Congress. This is a de-
parture. It would set a dangerous

precedent.
But most dangerously, it would
impaect present negotiations in

Geneva. Indeed, it might well be said
that if we enact the Levin-Nunn
amendment the conference between
the House and the Senate might just
as well occur in Geneva. We might as
well tell the negotiators for both the
Soviet Union and the United States to
sit and watch while we decided what
constraints we will impose upon the
United States.

Is this not precisely, Mr. President,
what 92 Senators last night cautioned
against, against taking the kind of
action that amounts to unilateral con-
cessions to the Soviet Union? How far
toward their negotiating position
should we go? Negotiation, in my un-
derstanding of the word, and I have
had some experience, involves people
sitting across the table from one an-
other and making concessions to gain
concessions. It does not exist, Mr.
President, when one side begins the
negotiation by saying, “Well, this was
our position, but here we will go 90
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percent of the way toward yours. Now
we will negotiate the balance of the 10
percent that remains on the table.”

That is what Ambassador Cooper
meant when he said enactment of the
Levin-Nunn amendment would neces-
sarily narrow the range of negotiation.
Narrow it? It would almost close the
window so it is barely open a crack. It
would not be sufficient that anyone
could expect that through it could
come any kind of reasonable or mean-
ingful defense initiative, at least not
within a timeframe within which it
might be necessary.

For those who might be so con-
cerned about achieving a break-
through on arms control, do they
really think that the Soviets have re-
turned to the bargaining table for any
reason other than the fact that we
were firm in making good our promise
that if they did not accept the zero
option, we would in fact put missiles,
reluctantly, on European soil to match
the S8-20's that threaten our NATO
allies? Or that they have come back to
the table because suddenly, in March
1983, the President of the United
States indicated a new resolve to
pursue ballistic missile defenses just as
the Soviets themselves have been pur-
suing them for decades, spending more
on defense than on offense.

Mr. President, for those interested
in arms control, let me put it as simply
as possible. This is the greatest lever
we have ever had or ever will have
within the foreseeable future. If we
are interested in the reduction of of-
fensive inventories, if we are interest-
ed in reducing ballistic missiles that
threaten the United States, it will be
because we have enormous leverage
with the Sbviets perception that the
United States has the ability and the
resolve to achieve a system of antibal-
listic missile defenses.

Are we to give that away? Are we to
give. away the Ileverage that has
brought about a return to the negoti-
ating table of the same Soviets who
stalked off vowing not to return, who
have now returned, having dropped all
their preconditions? Are we to now
make this incredible unilateral conces-
sion to the Soviet Union?

I would not want that on my con-
science.

Mr. President, I will confess that, to
an extent, we may have all been en-
gaged in an academic exercise here be-
cause it is no secret that the President
of the United States has made clear
that should a defense authorization
bill reach his desk with the Levin-
Nunn amendment in it, let no one be
in any doubt, he will veto it. Let no
one be in any doubt that he will be
sustained in that veto because there is
a letter which I have circulated and on
it are 36 signatures of Senators who
have pledged to sustain him on that
veto.
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For those who may not be familiar
with this Levin-Nunn amendment and
may not understand the passion that
it kindles, let me just recite a little
recent history.

The rest of this bill, the defense au-
thorization bill, even though it might
undergo substantial amendment be-
cause it embraces a complex of highly
complicated subjects, is essentially a
good bill. It would have passed out of
the Senate Armed Services Commitiee
with a virtually unanimous, bipartisan
vote, as have defense authorization
bills every year in the time that I have
been in the Senate.

But this year, for the first time, we
had that kind of bipartisan agreement
right up to the last moment and then
at the last moment there was added to
this legislation the Levin-Nunn
amendment and that immediately
transformed that bipartisan support
for this bill into an almost straight
party line division.

The Republicans, who for years
have, been accused by our brothers on
the other side of the aisle as being
almost jingoistic in our passion for a
strong defense, were the ones who
voted against this measure. My Demo-
cratic colleagues, many of whom have
confessed to me some sensitivity about
how their party is being perceived on
defense, were the ones who sent this
bill to the floor with this amendment
in it.

What is more important, Mr. Presi-
dent, is that the reason for this divi-
sion is the seriousness with which we
must regard the Levin-Nunn amend-
ment. It is quite different from any-
thing that we have seen before,
except, Mr. President, for the same
kind of nonsense that was present in
the House Armed Services version of
the 1987 defense authorization bill.

There was a similar provision that
related to a demand, a mandate, that
the administration accept the numeric
sublimits of the SALT II Treaty, unra-
tified though it may be by the U.S.
Senate, and, therefore, not binding
upon the United States.

The House Armed Services Commit-
tee took it upon themselves to demand
that the President of the United
States accept the SALT II Treaty.
That created a very similar impasse.
When we went to conference, the
Senate refused to accept that outra-
geous provision in the House bill, and
the conference very nearly foundered
on that point. We almost had no de-
fense authorization bill last year.

Mr. President, it is a shame that we
did not have it out right then and
there. But, instead, the Members of
the House finally decided that they
had better withdraw that amendment
because they did not wish to be ac-
cused of undermining the President of
the United States on the eve of his
meeting with General Secretary Gor-
bachev in Reykjavik. They did not
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wish to be perceived as being those
who had undercut the ground from
the President of the United States in
what might be a crucial arms control
negotiation.

Well, however belated, that was a re-
sponsible view, and the same responsi-
ble view would impel reasonable and
responsible Members of the Senate on
this day to recognize in this the same
mischief—and to call it mischief is to
understate it—the same peril, Mr.
President, that was present except
that this is so far more dangerous be-
cause what we are talking about is a
defensive system so far more impor-
tant to the United States that it
almost defies comparison.

Why is it that those who finally
came to their senses and understood
that they should not undermine the
American President on his way to
arms control negotiations with the
Soviet Union a year ago now are per-
fectly willing to undermine the same
President of the United States dealing
through his delegated negotiators in
Geneva when they are engaged in cru-
cial arms control negotiations with the
Soviet Union? Why is that? There is
no consistency there. There is no ex-
planation.

Mr. President, it does not make
sense, but it is not simply a foible of
the Congress like so many others that
the public can afford to ignore, to
shrug off. It is a perilous, tragic error.
It is, in the words of the Byrd-Nunn
amendment of last night, the kind of
unilateral concession to the Soviet
Union against which we all voted last
night.

Now, Mr. President, if the Members
of the Senate are willing to usurp the
function of the President, which the
Constitution assigns exclusively to
him, the responsibility for the negotia-
tion of treaties, then perhaps they are
willing to arrogate to themselves fur-
ther power, and that is the control of
those negotiations. We are not all
going to crowd into the room with the
Soviet negotiators, but instead we will
simply set the parameters for what
the discussion will be. We will narrow
the range, as Ambassador Cooper has
put it, and that will effectively control
what occurs.

There are any number of arguments
that could be made in favor of this
motion to strike. The ranking member
of the Foreign Relations Committee
has protested the presence of this
amendment on the defense authoriza-
tion bill, saying that if it should
appear anywhere it should be on a
Foreign Relations Committee bill. He
is right. This committee really has no
jurisdiction over matters dealing with
treaties, and that fact cannot be dis-
guised or papered over by saying this
is a customary fencing arrangement in
which the Armed Services customarily
engage. That is not true. This is ex-
pressly a conditioning of further
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spending for the defenses of the
United States upon the acceptance of
a particular interpretation of a treaty,
a treaty which constitutionally says
the President of the United States
shall interpret. But evidently, this
body, which later this morning is
going to celebrate the bicentennial of
our Constitution, does not have time
for such nice distinetions.

I will tell you what we did last night,
Mr. President. We put ourselves above
the Constitution. We said to those
who were wise enough, so that we are
celebrating their wisdom 200 years
later, to craft a Constitution based
upon a separation of powers, we have
decided that in our wisdom we can
ignore that long tradition, that wise
and honored tradition of the separa-
tion of powers and we will arrogate to
the Senate of the United States and
even to the House, and in fact to a ma-
jority of those present and voting in
the House, the responsibility which
the Constitution gives to the President
of the United States and not to the
Senate, not to the House, nor to both
Houses combined.

If that does not persuade people, Mr.
President, then I do not suppose the
idea that this will cost several years
and several billion dollars in delay and
added costs on a strategic defense ini-
tiative program will matter much to
them either. Perhaps it should not.
Because what they will do by adding
this constraint and making this unilat-
eral concession is to so constrain the
program that it cannot achieve what
technologically it is capable of achiev-
ing, which is to say the safeguarding
of the United States from ballistic mis-
sile attack, from attack by those mis-
siles that can leave the Soviet Union
and once launched be beyond man'’s
ability to recover and land 26 minutes
later in the United States, touching
off what we all have feared, the horror
of nuclear holocaust.

Mr. President, this is so much more
than mischief that really it is difficult
to find words adequate to describe how
ill-advised, how arrogant, how unwise
it will be if we are in fact guilty of en-
acting the Levin-Nunn amendment.
There will be people who follow me on
the floor who will tell you, “Well,
listen, it could be a lot worse. It could
be as arrogant as the House version.”
Yes, it could. It will not make a great
deal of difference. Style is not the
issue here. Substance is the issue. And
observance of the Constitution of the
United States.

There are probably many who are
listening who think, “Oh, come on. All
of this talk about the Constitution,
what does it really mean.”

Well, what it really means, very
simply Mr. President, even to those
who might take the Constitution light-
ly, not be very much concerned with
things like separation of powers, is
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that by putting ourselves in the busi-
ness of being the negotiators, or at
least by setting the parameters for ne-
gotiation, we have not only arrogated
to ourselves the power that the Con-
stitution assigns to the executive, but
substantively we will have so con-
strained the Strategic Defense Initia-
tive Program that it will never be able
to produce the set of defenses, even a
first generation system of defenses,
that hold infinite promise for safe-
guarding our children and their chil-
dren. That system in combination with
some offensive deterrent, even one as
minimal as we presently possess, offers
real promise that there will never be a
Soviet first strike, and therefore never
be a nuclear holocaust, never be the
kind of mutually suicidal nuclear ex-
change about which so many books
and articles and movies have been pro-
duced.

(Mr. ADAMS assumed the chair.)

Mr. WILSON. Mr. President, it is
not often that the men and women of
this Senate, who are I think uniformly
of good will, are so moved that they
will undertake the kind of action that
the members of the Senate Armed
Services Committee did when they
converted what was bipartisan support
for an otherwise good bill into a virtu-
ally straight party line division. Not
quite party line. There was one Re-
publican vote. There is a reason for
that departure from history. It is be-
cause of the seriousness of this matter,
and it is for that reason the President
has said he will veto this legislation, as
important as the defense authoriza-
tion bill is. We will hear much—we
have heard much already, yesterday
and last night—about the need for the
ships and planes and tanks, and about
the need for the pay raise.

Well, no one on this side of the aisle
quarrels with that. To the contrary, I
think that we have been at least as as-
sertive as our brethren on the other
side of the aisle. Certainly we are so
characterized by the popular media
and we do not shrink from that char-
acterization.

We are for a strong defense. We are
for it now. We would have voted for
this bill months and months ago if
this amendment, the Levin-Nunn
amendment, had not been contained
in it.

There is no question about that.
There cannot be any reasonable ques-
tion about it. We have made that offer
repeatedly months ago and virtually
at every point in the interval at which
the majority has sought to bring this
measure to the floor.

This is an unaccustomed role for the
Republicans. Those of us who believe
in a strong defense do not like the idea
of delaying the defense authorization
bill. We like even less the necessity for
a President, this President in particu-
lar, having to veto this bill because it
contains so pernicious an amendment
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as to taint the entire bill. That is a re-
markable step for a President to have
to take. I am not sure there is any
precedent for that. But this President,
who if he had stood for anything, has
stood for rebuilding America’s credibil-
ity by rebuilding her defenses neglect-
ed through the years that preceded
his administration, is now suddenly
placed in the position by the majority
in both Houses where they seek to
bring to his desk and ram down his
throat a defense authorization bill
that contains an amendment that he
cannot and should not swallow.

Mr. President, he will not swallow it.
He will veto it and we will sustain. But
I do not think he should be put to that
particular test. Candidly I am a little
tired of the kind of politics that con-
tinually seeks to play partisan games
and put on the President’s desk a bill
that he must veto. That is not serving
the interests of the American people.

However much we may deplore the
partisan gamesmanship in the domes-
tic arena, at the very least I would
hope that when we are talking about
something as important as the survival
of the American people and threats to
their survival from ballistic missile
attack, we would have the same good
judgment that the American people
do. They are sick to death of this kind
of partisanship. They think that it
ought to end at the water’s edge, that
we ought to have a unified defense
and foreign policy, the kind that we
had when an Arthur Vandenberg
worked with a Harry Truman to save
Greece and Turkey from becoming
Communist, when a Democratic Presi-
dent pleaded with a Republican
Senate to support him in taking the
measures necessary to prevent a Com-
munist takeover of Greece and Turkey
in the years immediately following
World War II.

It would be a very fine thing, Mr.
President, if we saw a return to that.
And there are Members on both sides
of the aisle who are hungry for a
return to that time and that temper.
We cannot return to that time. But we
certainly can return to that temper.

I heard a very fine speech by my
friend and colleague, the Senator from
Oklahoma [Mr. Boren]l, when he re-
ceived an award this year from the
Washington Times, and it contained a
very plaintive theme; and, that was,
simply stated that the business of the
United States in the area of foreign
policy is simply foo important and of
such overriding importance to give
way to the petty concerns of partisan-
ship.

Mr. President, I am not holier than
thou. I have been partisan. I will be
again. It is part of our two-party
system, hopefully a competition that
benefits the public. But there is, I
hope, in the perception of most men
and women a reasonable limit to the
kind of partisanship that we should
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engage in. I think this provision clear-
ly exceeds it. If I am intruding upon
honest conviction by my brethren, I
will apologize for that. But I must say
that I have to ask again if they had
the wisdom to withdraw this kind of a
provision last year when the President
was going to Reykjavik, what makes
this different? It is different. This is
vastly more important. But the princi-
ple is the same. The principle is do not
undercut the negotiations of the
United States when they are negotiat-
ing with a skilled and determined ad-
versary as the Soviet Union is in a
matter as crucial as that having to do
with arms control.

Mr. President, let me touch a few
other bases here because there have
been a number of questions raised by
colleagues not on the Armed Services
Committee who have not been party
to the debate either in committee nor
heretofore the debate on the floor.

They have asked a number of ques-
tions. One of these: Is the Levin-Nunn
amendment even Constitutional? It is
not, because, unlike other fencing ar-
rangements, it expressly conditions
further spending upon an interpreta-
tion of the treaty, the ABM Treaty
and treaty interpretation is not a role
given by the Constitution to the
Senate of the United States or to the
Congress of the United States.

My colleagues have asked, “Cannot
the Senate interpret the treaties?”
There is a very limited role given to
the Senate even interpreting treaties
that they have once ratified. Constitu-
tional law says that it is the role of the
President to interpret treaties. I can
assure you that will not always make
me happy. It has not in the past. It
will not in the future. But it is the
fact. It has to do with the thing we
call separation of powers.

Colleagues have asked, “Does the
Levin-Nunn amendment actually in-
terpret the treaty; is it guilty of an un-
constitutional overreaching?’’ And the
answer to that, my friends, is yes.

Again, this is not a matter of style.
It is a matter of substance and the lan-
guage of the amendment expressly
conditions further funding of the SDI
Program upon acceptence by the ad-
ministration of the narrow interpreta-
tion of the ABM Treaty when the
President and his administration have
announced that we are fully entitled
to adopt the broad interpretation, one
that does permit development and
testing.

I have been asked, “Well, does it in
fact afford the House of Representa-
tives a unilateral one-House vote, a
unicameral veto?"” Yes, it does because
in order to undo the constraint that is
placed upon further spending, a joint
resolution would have to be adopted
and that can be frustrated by a major-
ity of those present and voting in the
House of Representatives, that House
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to which the Constitution has given
no foreign policy role similar to that
conferred upon the Senate. And, of
course, the Constitution gives to nei-
ther House the role of negotiation.

But the answer is, yes, it permits a
majority of those present and voting
in the House to defeat the kind of
joint resolution that would be neces-
sary to remove the block to further
spending for the Strategic Defense
Initiative.

Now the argument will be made, and
the question has been asked me by col-
leagues, “Well, but is it not true that
without the Levin-Nunn amendment,
we would be handing the President a
blank check giving him $4.5 billion to
spend as he chooses?"” Well, that goes
back to the difference between the
fence upon the MX, for example, and
this purported fence which is nothing
less than an ill-disguised usurpation of
the Presidential authority because it
conditions the action upon an inter-
pretation of a treaty.

It is not giving a blank check. It is
saying that we can go forward with
the Strategic Defense Initiative in con-
cert with an interpretation to which
the Soviet Union evidently gave cre-
dence as late as March 1985. We have
every reason to believe that they have
conducted their own research policy
with a view toward achieving a capa-
bility for development and testing, if
they have not in fact engaged in some.

My colleagues, who have had the op-
portunity to go into the secure room,
S-4017, and avail themselves of the ne-
gotiating record of the ABM Treaty,
have in most cases chosen not to do so,
but they have at least asked. “Isn’t the
treaty itself ambiguous?” Parts of it
are; parts of it are not, which means
that, on the whole, on the face of it,
the context of the treaty is ambigu-
ous. It gives rise to different interpre-
tations. The more reasonable interpre-
tation of Agreed Statement D, just on
the face of it, is that those systems
that are devised in future on other
physical principles will be governed by
the provisions of Agreed Statement D,
rather than the articles of the treaty
itself. What Agreed Statement D pro-
vides is that if in future some clever
fellow devises a system based on other
principles than those in effect when
the treaty was signed or those defined
in the other articles of the treaty, any
future deployment—not the develop-
ment and testing, but the deploy-
ment—of that kind of system would
depend upon consultation and agree-
ment between the superpowers.

However, the fact of the matter is
that the negotiating record of this
treaty makes quite clear, and Judge
Sofaer's analysis of it makes quite
clear, as does Ambassador Nitze's anal-
ysis of it—and he was a participant in
the 1972 negotiations that led to the
ABM Treaty—that the proper inter-
pretation is the broad interpretation.
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Mr. President, does it make sense to
spend billions of dollars engaged in
pure research knowing that we will
never use the research to develop and
test the system that we are research-
ing? Academic research is a splendid
thing. The pursuit of truth is a splen-
did thing. But if we do not intend to
develop and test this system, does it
make sense to spend billions on it?

We will be told by those who were
pushing the Levin-Nunn amendment
that all this amendment does is say
not that the President cannot go to
the broad interpretation but that if he
is going to spend any money going to
it, he first has to get the consent of
Congress, which is another way of
saying that if the President is going to
be able to spend money on it as he and
the Joint Chiefs of Staff have request-
ed, they will have to acquiesce to a
mechanism whereby a majority of
those present and voting in the House
can deny them the right to go forward
and implement the Strategic Defense
Initiative under the broad interpreta-
tion.

That is what this is all about, and let
us not try to delude anyone. This has
been carefully fashioned to give an ab-
solute veto of the broad interpretation
to those who wish to exercise that
veto, and they can be a very small
number in the House of Representa-
tives, and that is a mistake of tragic di-
mensions.

Mr. President, we will also be told
that the Strategic Defense Initiative
office, itself, has said that their
present program is one that does not
require the broad interpretation, that
they can operate within the con-
straints of the narrow interpretation.
All that statement means is that be-
cause they have been so constrained,
they have, in response, designed their
program to fit the constraints. It is a
self-fulfilling prophecy.

However, what this document, enti-
tled “A Report to Congress on the
Antiballistic Missile Treaty,” states
very clearly is that it will cost us years
of delay and billions of dollars in
added costs if we are so artificially
constrained—constrained not by tech-
nology but by imposing upon ourselves
a unilateral concession that makes no
sense.

This report, I remind my colleagues,
is one that we requested. It says: “A
Report to Congress on the Antiballis-
tic Missile Treaty, as requested by sec-
tion 217 of the fiscal year 1987 author-
ization act.” We ask for advice, we get
it, and we ignore it at our peril; be-
cause we are so wise that on the day
that we celebrate the bicentennial of
our Constitution, we celebrate it by
trashing the separation of powers doc-
trine and by engaging in an unconsti-
tutional act, as we intrude upon a
function of the U.S. President, as-
signed to him exclusively by the Con-
stitution, and that is the responsibility
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for the negotiation of treaties with
foreign powers.

Mr. President, strange as it may
seem, we have only scratched the sur-
face here. There is much more to be
said. But I would think that members
of the public would probably conclude
that quite enough has been said. Be-
tween what was said yesterday and
what has been said today, I hope it is
clear that what we have done has been
not only to violate the Constitution, if
we enact this Levin-Nunn amendment,
but also, immediately after 92 Sena-
tors voted last night for an amend-
ment by the majority leader which
cautions us against Congress or the
President taking actions which are
unilateral concessions to the Soviet
Union, that is precisely what we will
have done.

Mr. President, I do not want that on
my conscience; but, much more to the
point, I do not want the United States
to be placed in the position where we
are artificially constrained, not by
technology but by an interpretation
for which there is much, much doubt.
I will only tell you that the Soviets
will not be so constrained.

Mr. President, we live in a world
where, whether we like it or not, there
are two superpowers. If those who be-
lieve that the superpowers have avoid-
ed nuclear conflict by a doctrine of
mutually assured destruction—genu-
inely believe that—if they believe in
the mutuality and reciprocity which is
expressly stated as the goal, the prin-
ciple endorsed by the Byrd-Nunn
amendment of last night, then it is a
contradiction in terms to say that we
support the principle of mutuality and
reciprocity, caution against unilateral
concessions, and then engage in pre-
cisely the most glaring unilateral con-
cession in the history of arms control.
That is what this is about, Mr. Presi-
dent. That is why the Republicans on
the Armed Services Committee, who
were prepared to vote enthusiastically
for this otherwise good bill, voted
against it. It is why we will vote
against it if this amendment is entered
on the floor. It is why the President
will veto it, and why it will be sus-
tained.

Mr. President, I inquire of my col-
league from Texas, if I can gain his at-
tention, as to whether he is ready to
take the floor. I am advised that he
wishes to be heard on this matter.

Mr. WARNER. Mr. President, if the
Senator will yield, I advise Senators
who are following this matter that
there are several Members on our side
who are prepared to come forward. I
have so advised the distinguished
chairman of the Armed Services Com-
mittee. We are here to accommodate
as many Senators as wish to speak this
morning on this side of the aisle. We
have a roster of those who are willing
to come forward.



September 16, 1987

Seeing no Senator seeking recogni-
tion, I yield the floor.

The PRESIDING OFFICER. Who
seeks recognition?

Mr. GRAMM., Mr. President, we
have had a great deal of debate. I per-
sonally found it beneficial as we tried
to focus on this issue. I would like to
just touch on a few things that I think
are important to the debate, and that
I hope individual Members will look
at, as we deal with this issue, which

‘has become to some degree sort of
charged with partisanship. I think
these issues are critical, as we make
what I believe is going to be a very
fundamental decision that is going to
affect not only whether we adopt a de-
fense authorization bill this year or
not, but how we are going to deal with
the Soviet Union in the future, and
that will have an impact on the overall
relationship between the President
and the Congress in terms of the con-
duct of American foreign policy.

I am opposed to the Nunn-Levin
amendment for a lot of reasons. I am
opposed, first of all, because this is a
unilateral action. It never ceases to
amaze me as we debate all of these
issues in Congress, and I would note to
our colleagues, that this is not the
first time that we have had a debate
concerning arms control and disarma-
ment related to the armed services au-
thorization bill. This debate has been
going on for a couple of years as those
of us who served on the conference
committee and tried to work out our
differences with the House are aware.
Every time we go to conference we
have these provisions, at least in the
last 2 years, that have been adopted
by the House that try to impose on
the U.S. Government restrictions in
some cases related to SALT II, a
treaty that was never ratified, that the
Soviets never abided by, and that has
expired. We have had the broad versus
narrow interpretation of the ABM
Treaty as part of this ongoing debate.
We have it here at a very critical time.

But the fact is that there has been a
continuing confusion in the House as
to what the jurisdiction of the Armed
Services Committee is. It is not the
duty of the Armed Services Committee
to tame the Russian bear. There are
other committees that have jurisdic-
tion. We are an armament committee.
Our goal is to keep the bear back from
the gate.

So I would argue, first, that this is
not an item which really belongs in
this debate. It is an item that belongs
somewhere else, I would argue not
now, not in the Congress, but clearly
not here.

But what has been missed for the
whole 3 years that we have debated
foreign policy and arms control and
disarmament on the armed services
authorization bill is, that actions
taken in this great body and across the

CONGRESSIONAL RECORD—SENATE

way in the House of Representatives
do not bind the Soviet Union.

If we undertake an interpretation of
a treaty here, we are doing so on a uni-
lateral basis. What we might impose in
the way of restrictions on the Presi-
dent, what we might write into the law
in terms of restrictions on the Penta-
gon in expenditures for SDI, in no way
will bind the Soviet Union.

So, first, I object because this is uni-
lateral action.

Now, we have heard a great deal of
debate, and I came today prepared to
read all kinds of statements that were
made in the midst of the ABM Treaty
and in the wake of the negotiations in
the Senate before, during, and after
Senate ratification, and I could read
extensively quotes from Mel Laird,
quotes from Admiral Moorer, the
Chairman of the JCS, quotes from
Secretary Rogers, and the list goes on
and on.

And I could by selecting from the
record of public and private state-
ments, if we could submit on the
public record here, the negotiating
records which are secret, I believe I
could make an ironclad case for the
broad interpretation of the ABM
Treaty.

But I do not deny the fact that
someone equally diligent could make a
case for the narrow interpretation.

As I read the record, which is avail-
able upstairs, which is secret, the ne-
gotiating record, it is clear to me that
while we sought a narrow interpreta-
tion of an ABM Treaty, the Soviet
Uniaon wanted no part of the narrow
interpretation. That is why we had the
provision related to new and exotic
types of weapons systems, something
we tried to prohibit, the Soviets re-
fused, and here today because we are
blessed with a free enterprise system
and individual freedom that has un-
leashed the creativity of our people we
now have had very important techno-
logical breakthroughs related to na-
tional defense and to defense against
intercontinental ballistic missiles in
particular that have now become very
relevant to the arms control debate
and to the defense debate.

Now we are in a position where we
are approaching the types of new sys-
tems that the Soviets refused to limit
under the ABM Treaty.

But there is no doubt about the fact
that by picking and choosing, in look-
ing at the negotiating records, in look-
ing at public statements, in deciding to
look at one section of the treaty and
not the other, someone could make
the case for the narrow interpretation.

I submit, Mr. President, that we are
not going to settle this issue here. This
is an issue that is ultimately going to
be settled, I would guess, when the So-
viets have gone so far into the broad
interpretation that no one thinks it is
a relevant debate. It just so happens
that while the Soviets have huge leads
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in conventional forces and in other
areas, in the area of high technology
and SDI, we have a clear advantage.
That is our cutting edge in terms of
providing security for ourselves and
for the free world. Because of that,
this debate is relevant here today.

(Mr. SHELBY assumed the chair).

Mr. GRAMM. Now, one other thing
that I object to about the Nunn-Levin
amendment is that it gives a degree of
control to an individual House of Con-
gress, to in essence impose its interpre-
tation of a treaty. This is not your
normal appropriations provision
whereby we say you can spend the
money within these specified con-
straints. This is not a normal authori-
zation for an appropriation where we
say you will spend money in this broad
category on these particular items.

This is a provision that says that if
the President decides to move in the
direction of an interpretation of a
treaty he does not have to move in
that direction; he simply has to begin
to make plans on the basis of that in-
terpretation, and I remind my col-
leagues we are not talking about a pro-
hibition against testing. We are not
talking about a prohibition against
moving SDI outside the laboratory.
We are talking about a prohibition of
planning to move in that direction.

It is almost that you are taking a
broad interpretation if you think
about it. If there is anybody in the
Pentagon doing planning on the broad
interpretation, then Congress wants to
have a right to vote on whether to re-
lease the funds or not.

Now, one of the problems is—and it
has always been a problem with regard
to public opinion and misunderstand-
ing—I would hope with all the people
we have got in the Pentagon that
there are people over there today who
are working on every possible scenario.

We are all amazed when we read in
the Sunday paper, when there is no
real news and they have to dig up
something, that there is some guy
deep down in a hole somewhere in the
Pentagon planning for what a chemi-
cal war would be like. And we see a big
headline, “Pentagon Plans Chemical
Conflict.”

Well, I hope to God that there is
somebody in the Pentagon who is
looking at what such a terrible conflict
would be like, because the Soviets
have chemical weapons. We do not
have enough to carry on any kind of
conflict, but they do. And surely there
has got to be somebody over in the
Pentagon making plans on that basis.

Well, surely, since the Soviets any
day could take action related to a
broad or narrow interpretation of the
ABM Treaty—in fact, the Soviets have
made it clear from the beginning that
they have always taken the broad in-
terpretation, except now when it is to
their advantage to impose their inter-
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pretation on us—surely we have got to
have people working in SDI who are
looking at the expenditure patterns
and research related to the broad in-
terpretation. In fact, if that is not
going on today, we are making a tragic
mistake.

But the Nunn-Levin amendment
says if you are undertaking activities
as a requisite for moving to the broad
interpretation, even if you are not
doing it during the year that this au-
thorization bill will be in effect, if you
are just planning it, if you are just
looking at it in an outyear. And what
constitutes looking at it? If you have
got a team working on SDI and you
have got a team that is working on the
basis of a Soviet breakout. And I hope
my colleagues will look at this prob-
lem. We know the Soviets are spend-
ing money on nuclear missile defense.
In the history of the nuclear era, they
have spent ten times as much money
on nuclear defense as we have. We
know they are spending money on SDI
and probably more than we are even
on the narrowly-defined SDI project,
substantially more than we are on any
kind of broadly-defined definition of
strategic defense.

But one might argue under the
Nunn-Levin amendment that if we
have got people who are working to be
prepared for a Soviet breakout and
therefore that are working on a sched-
ule of testing and even deployment in
the event that suddenly we woke up
tomorrow morning and discovered
that the Soviets had made a techno-
logical breakthrough in laser technolo-
gy or guidance technology or comput-
er software and that they are moving
toward a partial or total deployment,
surely we have people in SDI who are
looking at that possibility who would
immediately be able to put a plan
before the Congress, before the Penta-
gon that would accelerate our pro-
gram. In fact, I would think that every
person who is supporting the Nunn-
Levin amendment would support such
contingency.

But as I read the Nunn-Levin
amendment it is not clear to me that
that kind of planning, that those kinds
of preparations would not by some in-
terpretation mean that we are taking
action and spending money related to
the broad interpretation of the treaty.

Now, I ask my colleagues, if sudden-
ly in the morning we woke up and dis-
covered that the Soviets were begin-
ning to deploy an SDI system, do we
all of a sudden want to have in law a
provision that prohibits even the plan-
ning for a breakout moving toward the
broad interpretation? But that is not
really the relevant question. People
would argue, “Well, at that point we
will vote to break out.” But if we do
not have plans, if we had not looked at
that option, if we do not have contin-
gency plans, we are going to be start-
ing from scratch. This is part of the
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nonsense of this whole amendment. It
says do not test SDI. Even though the
Soviets have spent 10 times as much
on nuclear defense as we have since
World War II, we do not want you
testing ii. It might be provocative.
Even though they are spending more
money on it than we are, because we
have technological advantages, we do
not want it tested.

Now, you can view that as nonsense
or tomfoolery or wisdom depending on
your perspective. To me it is pretty
clear, but to others obviously it is not,
or my view is not clear to them.

But to take the position that we do
not even want anybody looking at the
potential of a breakout and therefore
testing and deployment, that we do
not want work being done that would
pave the way for a broad interpreta-
tion of the treaty with testing or de-
ployment, that is not in my opinion
prudent public policy.

And what has happened here, in the
desire to limit the flexibility of the
President with regard to SDI, we are
writing into law a nonsensical position
that if carried to its logical extreme
would say “Don’t even plan for testing
or deployment no matter what may
happen at any moment in time.”

That is what happens when you get
into these situations where you do not
want to vote on an issue but you do
not want a decision made. And I guess
one of my complaints here is that in
foreign policy we in Congress are mas-
ters at telling the White House to not
make a decision.

I remember on the reflagging inci-
dents—and I have to admit I have
shared concerns about reflagging in
the Persian Gulf—the proposal was
not to not do it, the proposal was to
delay it. With 535 Members of Con-
gress, none of whom have to take
direct responsibility, we are masters at
saying to Presidents who do have to
take the responsibility: “Don’'t make
the decision. Now we do not want to
make the decision. We do not want to
be answerable if the decision fails, but
we don’t want you to make the deci-
sion.”

We are standing on the sidelines. We
are throwing rocks. We are putting up
roadblocks. But we do not want to
share any responsibility.

This amendment is the result of that
kind of mentality, because we are not
voting here on language that says,
“Don’t do something.” We are voting
here on language that says if you
decide to do something, then Congress
wants to come back with what in es-
sence is a one-House veto and we
would have to approve it at that point.
And what we are saying you cannot do
is so poorly defined that what we are
potentially precluding here is the
actual ongoing work that should be
done today about eventual testing and
eventual deployment.
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Can you imagine spending $4.5 bil-
lion of the taxpayers’ money on a
Strategic Defense Initiative and
saying, “Oh, by the way, out of $4.5
billion, we don’t want anybody to be
thinking about how we test it. Out of
$4.5 billiion we don’t want anybody
doing any planning about how you
deploy it.”

No. 1, that does not make sense,
technically. If fact, until you have
done some plans for testing, how do
you design it? Until you have done
plans for deployment, how do you test
it? How do you design it?

What we are imposing here is a non-
sensical position that says, “Go out
and spend all of this money on pure
research, but don’t be looking at any
kind of practical testing or implemen-
tation because we don't want you to do
that. And if you decide to do it, if any-
body is even going to think about
doing it in its extreme form, we want
to be able to vote on it.”

Well, I think everybody knows that
that does not make any sense. Science
does not work that way. You can imag-
ine trying to design an automobile
where you said to people: Now, you
can do all the designing you want to
and we are designing—we at least
expect some day we might build this
car—but we do not want you to go out
and test any of it; we do not want you
to be planning to test any of it. We
just want you to be designing it. That
is imposing limitations that squander
the taxpayers’ money. It is not smart.

If we are not going to have SDI,
then let us do not fund it. But if we
are going to fund it, let us not shackle
it to such an extent that we do not get
our money's worth.

My view on this thing is clear. The
Soviets are going to build an SDI
system. They are going to build it as
soon as they can get technology in
place to do it. We have got several op-
tions.

We can wait around until they do it
and then decide at that point that we
are going to get serious. I do not think
that is wise policy, in part because
they have got such superiority in con-
ventional weapons and in throw
weight on nuclear weapons, that we
need that technological cutting edge
of SDI to maintain the balance of
power to keep the peace.

Second, that kind of approach, of
waiting until the Soviets do it, not
only did not make sense because of the
imbalance in other areas but it did not
make sense because they may have a
breakthrough, gain an advantage, and
then what would our situation be?

There are those near and those
around the country who argue: It
would not be good for the United
States to be able to defend itself
against Soviet intercontinental ballis-
tic missiles; that that would be desta-
bilizing; that that would represent a
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provocation that would make this bear
angry and God knows what he would
do if he were angry. .

The problem with that logic is the
bear is already angry. The Soviets are
trying to build this system. Their
problem is, however, that they do not
have the technology to do it.

If we wait around until they develop
the technology to do it, we are going
to lose our comparative advantage
and, in the process, we are going to
pay billions of dollars and incur risks
to the life and freedom of every
person who lives on this Earth.

So, clearly, I believe that we ought
to get on with the job and build SDI.
There are those who say we should
not. But I guess my frustration here is
we are not debating the issue, again.
We are debating the debate. We are
debating language that says you could
do research but you cannot even do
any effective planning to test and
deploy it. That makes no sense. That
is the kind of hobbling that guaran-
tees that our runner will not win the
race. It is inefficiency. It is a waste of
the taxpayers' money at the very time
that not only is Ivan at the gate, but
the wolf is at the door.

I do not know whether Members of
the Senate are aware of the fact that
we are working—in fact I just came
from a conference, trying to deal with
this wolf at the door, trying to revital-
ize the Gramm-Rudman-Hollings bal-
anced budget law.

We all know that we are looking at a
budget which has been adopted by
this Congress that takes us back to the
level of defense spending as a percent-
age of GNP that we had when Jimmy
Carter was President and we all re-
member that unhappy era. We all re-
member the bipartisan support that
strengthened defense but at the same
time we are moving back to that direc-
tion. We are saying, let us hobble our
most important and innovative de-
fense program, SDI. It does not make
sense economically, it does not make
any sense militarily.

But there is another problem alto-
gether. Even if everything that I have
said were not true, this is still a bad
idea. Even if this was not a nonsensical
position, to say we do not want people
planning for testing and deployment
and if you go and do that we have got
to come back and get a separate con-
gressional approval on whether to go
to the broad interpretation or not—
not doing it, but just planning it. Even
if hobbling defense expenditures at a
time when we are broke made any
sense, there is still an overwhelming
reason why the Nunn-Levin amend-
ment ought to be rejected. It ought to
be rejected because it gives the Sovi-
ets, through action in the United
States Senate, those things that they
cannot win at the bargaining table in
Geneva.
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Can you imagine what a difficult po-
sition we put our negotiators in when
we are trying to write into law the de-
mands of the Soviet Union at the bar-
gaining table? What kind of coopera-
tion between the legislative and execu-
tive branches of Government is that?
Sure the Soviets must be mystified as
how nonsensical this whole process is.

1 do not think there is anybody here
that would argue that the Soviets
have come back to the bargaining
table because suddenly their longing
for peace and tranquility on this
Earth has been rekindled. In fact, the
Soviets said they would never come
back to the bargaining table unless we
stopped SDI. Everybody remembers
that. They were pounding on the table
and they walked out and they said
they would not come back.

But guess what? They came back to
the bargaining table.

Why did they come back? They
came because of SDI, and they came
back because of what we have done
since 1981 in modernizing our conven-
tional and strategic forces. They came
back because it was in their interest to
come back, and the Soviet Union is
motivated by only one set of interests
and that is Soviet interests. We contin-
ually forget that, to our great peril.

The Soviets came back to the bar-
gaining table because they fear SDI.

As the distinguished Senator from
South Carolina, STtROoM THURMOND,
said when he came back from his
meeting with Gorbachev: You know,
the one thing I came away from that
meeting absolutely convinced about is
that SDI scares that man to death. In
fact, the Soviets have done for SDI
what Ronald Reagan, the Great Com-
municator, could not do. They are so
adamant against SDI that they have
about convinced the American people
that if they are so much against it,
that despite all these “experts” who
say it could never have worked, it is a
silly idea, it is a waste of money, it is a
boondoggle—if the Soviets are so con-
vinced that it represents peril to them,
there must be something good about
it.

You do not need a Ph.D. in nuclear
physics or in aeronautical engineering
to know that if the Soviets continually
desperately want us not to invest in
SDI, they probably are not trying to
promote efficiency in our defense
budget. They are probably not trying
to keep us from going down a techno-
logical dead end.

They are fearful of what we will be
capable of doing in defending our-
selves. The plain truth is, and every-
body knows it, the Russians are back
at the bargaining table because of
SDI. That is why they are back.

They are back because they fear
American technology; because, by
having a repressive government that
denies human freedom they cannot
unleash that spark of creativity that
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has done more than anything else in
the postwar period to preserve our
freedom and to keep the peace.

We do not have peace today because
we are more dedicated to spending
money on defense than the Soviets.
The truth is, totalitarian societies
have an advantage in defense because
they can force their people to spend
the money. Defense has declined as a
percentage of GNP and as a percent-
age of the budget almost by 50 percent
since John Kennedy was President, be-
cause democracies and the political
constituencies that are built around
programs, tend to rob defense to give
money to constituencies who then vote
for those who give them the money.

What has maintained the edge that
has kept the peace is technology. The
Soviets cannot match it because crea-
tivity comes from freedom. And they
cannot give that without having their
system destroyed internally, and that
is their dilemma.

What we are doing here is taking
away the one advantage that we really
have. The Soviets are back at the bar-
gaining table because they fear SDI;
because they fear American technolo-

Now, what does this amendment say
to the Soviets? The Soviets reading
this REcorp—and it must be terribly
boring through most of the long de-
bates—but when they get down to the
Nunn-Levin amendment, it must
produce some, ‘“‘Look, Comrade,” re-
sponse. And they say: What the Con-
gress is saying to the American Presi-
dent is we are not sure we are serious
about this SDI business. You can do
all the testing you want to. You can
test, you can theorize, you can use test
tubes, you can work within a laborato-
ry. But do not even think about test-
ing on any kind of operational basis.
Do not even do any planning about de-
ployment. And, if you think about
doing one of those things, you have
got to notify Congress and then both
Houses of Congress have to vote to say
it is OK.

Either House of Congress can say,
no, we are not going to let you do any-
thing with this SDI research. You can
do all the pure research you want to,
but either House of Congress, by this
amendment, is reserving a privilege on
a one-House veto basis, of saying: No,
we do not want to do anything practi-
cal. Spend the money, but do not let it
be directed toward the actual defense
of America.

What does that say to the Soviets?
That says to the Soviets: Here we are,
speaking now on behalf of these Sovi-
ets—something I am not qualified to
do—but here they are, spending all
this energy trying to negotiate treaties
that in some cases represent giving up
advantages to themselves to try to
have an impact on SDI, and Congress
is doing, through votes, what the Rus-
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sians are negotiating to get the United
States Government to do.

I do not know most people in the
Senate feel about bargaining, but I
feel that if a fellow is likely to give me
what I want without me having to give
him anything if I will just wait long
enough, I am not going to be in any
hurry to try to cut a deal with the
fellow.

I have not dealt much with the U.S.
Congress in any kind of representation
of foreign powers, so, quite frankly, I
have never had any dealings with any-
body who was that dumb. But if I ever
did, and I figured if I just waited they
were going to do what I wanted them
to do, why should I negotiate disman-
tling nuclear missiles? Why should I
negotiate the START talks? Why
should I negotiate losing something
that I have an advantage on when
Congress is going to make the Presi-
dent do what I am negotiating with
him to try to get him to do?

Even if everything I have said here
is nonsense, and I do not believe that
it is, but even if it were, the reason
that we ought to defeat this Nunn-
Levin amendment is that it gives the
Russians, through action in Congress,
what they cannot get at the bargain-
ing table.

Why should we give away our tech-
nological edge, limit our ability to look
at putting that technology to use,
when the Soviets are willing to negoti-
ate on the basis of giving up some of
their advantage for what we are in the
process in this very room, in this very
debate, in giving?

Our negotiators are at the table
today, negotiating a treaty in the final
phases with regard to nuclear missiles
in Europe. The final dotting of the i's
and crossing of the t's is occurring
even as we speak. The beginnings of a
potential movement beyond that to
start talks that would reduce the
number of nuclear weapons in this
world is in its infancy even as we
speak. We should defeat the Nunn-
Levin amendment if for no other
reason than because it undercuts our
negotiators in Geneva by giving the
Soviets for nothing what they are will-
ing to negotiate for. It is poor policy.
It wastes the taxpayers’ money. It is
nonsense as a policy of defense to
invest in something but commit not to
do anyting that will allow you to ever
use it. It gives unacceptable power to
one House of Congress to veto a deci-
sion that the President has the right
to make in terms of interpreting the
treaty. The Supreme Court has ruled
over and over again that when in
doubt concerning the meaning of an
international obligation or treaty, the
broad interpretation should always be
taken.

But all of those things aside, do we
in the Senate want to be giving the So-
viets what they cannot win at the bar-
gaining table? I answer that, “No.”
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This is bad policy. We are not going to
have a full-scale testing of SDI this
year. Let us debate the issue. Let us
not hobble this program.

We all know that if you look at
these votes, increasingly there is a par-
tisan tone. I believe the President will
veto this bill if these restrictions are in
it. I will urge him to do that. I will
vote to sustain the veto. This issue is
not going away. It is going to be back.
It is going to be debated. I think it is
important that people understand this
is bad policy. This undercuts the Presi-
dent. This does not promote the inter-
est of world peace. It does not protect
our people. Our people are paying tre-
mendous costs to be protected. Our
people are paying very high taxes. The
working men and women in this coun-
try today are seeing government at all
levels take 40 cents out of every dollar
of income. I do not believe enough of
that money is going to defense, but,
for God’s sake, when we are going to
spend the money on defense, let us not
hobble ourselves to guarantee that the
money is not well spent.

If the Congress does not want SDI,
cut out the funding and spend it on
something else. But if we are going to
spend the money on SDI, let us not so
hobble the process that we cannot get
our money's worth. And if we are
going to do that, if tomfoolery is so
prevalent in the Congress that we
cannot resist doing it, let us at least
wait until we are away from the bar-
gaining table so that we do not encour-
age our enemies to think that we are
so foolish that if they will wait long
enough, we will do everything they
desire.

Those are the issues. I hope Mem-
bers will look at this amendment; that
Members will look at it not on a parti-
san basis; that they will weigh the full
issues, and that they will make a
choice in the American interest.

While I respect every Member of
this body and recognize, as Jefferson
said long ago, that good men with the
same facts can still disagree, I believe,
if you look at all the facts, that we
should not be doing this now. I urge
my colleagues to vote to strike the
Nunn-Levin amendment.

I yield the floor.

Mr. WARNER addressed the Chair.

The PRESIDING OFFICER. The
Senator from Virginia.

Mr. WARNER. Mr. President, I wish
to commend the distinguished Senator
from Texas, a very valuable member
of our committee. Obviously, he has
invested a great deal of time in dealing
with this issue. We owe him a debt of
gratitude for sharing with us today his
wisdom.

Mr. President, we have other speak-
ers. However, we do not want to mo-
nopolize the floor if there are speakers
on the other side. We also recognize
the presence of the majority leader on
the floor.
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Mr. DIXON addressed the Chair.

The PRESIDING OFFICER. The
Senator from Illinois.

Mr. DIXON. May I first inquire
whether the majority leader has any
other matter?

Mr. BYRD. I thank the Senator. I
do wish to proceed for about 30 sec-
onds.

Mr. DIXON. I yield.

ORDER FOR RECESS FROM 1230 P.M. UNTIL 2:15
P.M. TODAY

Mr. BYRD. Mr. President, the cere-
mony recognizing the Bicentennial of
the Constitution will occur today on
the west side of the Capitol.

I ask unanimous consent, in order to
allow Senators to attend that ceremo-
ny, that the Senate stand in recess
from 12:30 p.m. today to 2 p.m.

Mr. WARNER. Mr. President, I was
just thinking, if the ceremony is over
at 2, should we allow, say, 10 or 15
minutes for Senators to return to their

places?

Mr. BYRD. Very well. I think that is
a good idea.

Mr. WARNER. That 15-minute

period would be satisfactory, so I
would suggest 2:15.

Mr. BYRD. Very well. Let us make it
12:30 to 2:15 p.m.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. BYRD. I thank the Senators.

Mr. DIXON. I thank the majority
leader.

Mr. President, I will not speak at
length. I see my distinguished friend,
the senior Senator from Louisiana, is
here. Many know that in the last ses-
sion of the Congress the Senator from
Louisiana was a leader in the debate
concerning the funding level of the
Strategic Defense Initiative, and my
recollection is that it was his efforts
which ultimately achieved the level of
funding that the Senate provided in
the DOD authorization bill which
went to conference.

So I am sure my colleagues will be
interested in hearing the observations
of the distinguished senior Senator
from Louisiana, who has been a stu-
dent of this issue and I am sure will
make a valuable contribution to the
discussion.

May I say, Mr. President, that as a
member of the committee I have ap-
preciated the remarks of the ranking
member, the Senator from California,
the Senator from Texas, and others on
the other side who have discussed this
question. I am delighted to see my
friend and colleague, the distinguished
Senator from Alabama, in the chair
because he is a valued member of the
committee and he remains well in-
formed on this subject matter from
the considerable amount of time spent
in committee on the issue.

I want to come back once again as
one of the managers of this bill to the
central theme, which is this, Mr. Presi-
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dent. We are not arguing the broad in-
terpretation of the ABM Treaty or the
narrow interpretation of the ABM
Treaty. We are arguing here Congress’
power of the purse over all or any ex-
penditures and, in the context of what
we are doing here specifically, the
Congress’ power of the purse in con-
nection with authorization and appro-
priation of funds in the interest of our
national defense.

The President knows that in this
session of the Congress where we have
very difficult fiscal constraints, one of
the main responsibilities of those of us
in the Armed Services Committee and
particularly those of us who are chair-
men of major subcommittees is to
meet our obligations and to reach
those reductions that were necessary
under the directions given us by the
Congress. And my friend from Texas,
who spoke so elogquently just a
moment ago and has now left the
floor, is the father of Gramm-
Rudman-Hollings, one of the strongest
fiscal constraints that forces us to
bring about these kinds of reductions
that are called for in the process we
are going through right now.

Now, let me read again, so that my
colleagues who are not on the floor
will understand what we are debating,
Mr. President.

This is the bill, S. 1174, Mr. Presi-
dent. Page 3 of the bill. I read lines 10
through 15.

Funds appropriated or otherwise made
available to the Department of Defense
during fiscal years 1988 and 1989 may not be
obligated or expended to develop or test
antiballistic missile systems or components
which are sea-based, air-based, space-based,
or mobile land-based.

Now, that is what we are arguing
here, and that is nothing more than
an exercise of the fundamental power
of the purse by the Congress.

May I say further, Mr. President,
that the amount of money that you
and I voted for in that committee, $4.5
billion, for SDI is substantially more
than I suspect the Senate will give us
in the end, is substantially more than
the House has funded, and is substan-
tially more than the conference will
authorize ultimately. And some on our
committee—and, incidentally, not nec-
essarily the present occupant of the
chair or this Senator—would not have
voted for the $4.5 billion but for the
fact on page 23 we exercised the power
of the purse over how that $4.5 billion
would be used.

During the committee’s hearings on
this bill, Mr. President, General
Abrahamson testified that all SDI re-
search projects and all planned major
experiments for these 2 years have
been designed to fully comply with the
traditional interpretation of the
treaty.

Now, listen to this. This is a matter
of record. In response to a question
from the distinguished senior Senator
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from Alaska [Mr. STEVENS] at a March
19, 1987, Defense Appropriations Sub-
committee hearing as to whether he
could assure the Congress that the
money will be spent in accordance
with the President's current decision
of the narrow interpretation—now,
that is a direct quote of Senator StE-
vENs—General Abrahamson replied, a
direct quote:

That is the way the budgets were put to-
gether and that is the way our plan is pres-
ently laid out. The answer is yes, sir.

Now, Mr. President, we took General
Abrahamson—at his word, and we said,
“Good, we are going to give you $4.5
billion in authorized funds in this com-
mittee.” That is a lot of money. That
is substantially more than last year—I
think 22 percent more than last year.
Twenty-two percent, Mr. President.
Name me any other program in the
Congress we are talking about that
has been increased 22 percent. Name
me one. We said we will give you 22
percent more. Now, I do not think that
will hold up on the floor. I am here to
confess that. But that is what we did
in the committee. Spare parts, ammu-
nition, and other things were shorted
so that SDI could get a 22-percent in-
crease. And we said but we are going
to put in the Nunn-Levin language,
and here it is.

Here is an article in Aviation Week,
August 17 of this year, “SDI Programs
Face Delays Due To Fiscal 1988 Cut-
backs.”

We protected most of those delays
by this language to which our col-
leagues now take exception.

But I want to return to the final
simplistic theme before I yield my
time. This is not a discussion of the
broad or narrow interpretation of the
treaty. There have been some marvel-
ous speeches made here by some very
learned Members on that subject.
That is not the issue.

I want to make this argument just to
be a devil's advocate, Mr. President. If
you conceded the broad interpreta-
tion, if you conceded that, this would
still be entirely appropriate. We have
a right under the broad interpretation
to say look, you will not spend any
money on these kinds of experiments
over the amount that we appropriated
this year. We have that right. That is
part of the exercise of the power of
the purse. I am involved in all kinds of
fencing activities in this place.

This Senator is exceedingly proud
and thinks one of my main contribu-
tions is the time that we fenced the
money for the divad gun that could
not hit anything until they completed
the test and they gave up the gun. If I
spend the rest of my life here I may
never save $4.5 billion for the taxpay-
ers like I did in one fencing sentence
that one time, Mr. President. There is
nothing the matter with fencing
money.

24153

So I conclude because it will be my
pleasure, Mr. President, to yield to my
warm friend who has made such an
important contribution on this same
issue, the distinguished senior Senator
from Louisiana, by saying that this is
not an exercise in the interpretation
of the treaty. The treaty is a law. A lot
of different people can interpret that.
That is their power to do that in any
manner they see fit. I support the in-
terpretation of the Senator from
Georgia, my warm friend, the chair-
man of the committee. But this is an
argument over our power over the
purse. I call upon the membership on
this side which believes in exercising
fiscal constraint in a responsible way
to exercise that fiscal constraint and
to support the committee, Mr. Presi-
dent, in connection with the language
on page 23, lines 10 through 15 which
says that you cannot do that kind of
testing under the $4.5 billion we have
authorized. I would hope that we
defeat the amendment offered to
strike the Nunn-Levin language.

I thank the President and I yield to
my colleague from Louisiana.

Mr. JOHNSTON addressed
Chair.

The PRESIDING OFFICER. The
Senator from Louisiana.

Mr. McCAIN. Will the Senator yield
for one comment to my distinguished
friend from Illinois concerning his re-
marks?

Mr. JOHNSTON. Yes.

Mr. McCAIN. I would like to express
my appreciation for some very strong
remarks and very cogent argument on
the part of my friend from Illinois.

I would like to remind him, however,
that at least from the view of this
Member, and I believe those on this
side, the Levin-Nunn amendment had
no connection to the amount of money
that this Member voted to authorized
for SDI. In fact, the Nunn-Levin
amendment came at the very end of
the deliberations of the committee,
long after we had decided the level of
funding to be authorized for SDI. I
think that is an important point to be
made here. At least Members on this
side had made no connection whatso-
ever. In fact, we hoped the good judg-
ment of the committee would prevail.
We would not have such a restrictive
limitation placed in the authorization
bill which has led us to the impasse we
are in here today which has delayed
the approval of this authorization bill
for now over 5 months and portends,
at least to this Member, a much longer
delay.

Mr. DIXON. Would my friend yield
for this kind of response? I do not
want to take the time of my friend
from Louisiana. I only want to respond
by saying that notwithstanding what
the Senator said about that, there
were Members on our side who had
the greatest reluctance to support the

the
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funding level for SDI in this bill with-
out this kind of language. However, it
turned out chronologically the Nunn-
Levin amendment and SDI funding
were linked together in the final bill. I
hesitate to impose upon the time of
my friend from Louisiana.

Mr. McCAIN. I appreciate the time
of the Senator from Louisiana.

The PRESIDING OFFICER. The
Senator from Louisiana has the time.

Mr. JOHNSTON. Mr. President,
first of all, I want to commend the mi-
nority part for letting this bill get
back on track. I think the plan now is
to vote on the various amendments
and let the Senate work its will, let the
President exercise his veto if that is
his will. And I will guess it is, and in
any event, to let the Senate go on
record on this matter.

I think that is good sense. I think it
is good government. I might say it is
somewhat inevitable because we could
have put ourselves through all of
these loops and hoops and delays and
ended up on the appropriation bill
with the exact same vote. A vote on
these matters cannot be avoided be-
cause they come finally on the appro-
priation bills. I can guarantee you that
we would vote on the appropriation
bills if we did not vote here. So this
makes good sense.

I commend the minority party for
their wisdom in this matter even if it
is wisdom late acquired.

Mr. President, I want to respond to
two points which the distinguished
Senator from Texas made with respect
to SDI and with respect to the Nunn-
Levin amendment.

First of all, let me repeat here what
I have said before; that is, I am a very
strong supporter of the Nunn-Levin
amendment. The Senator from Texas
said that the Nunn-Levin amendment
prevents planning and research on
SDI technologies. The very clear fact
is, Mr. President, it does not prevent
planning and research. Indeed, plan-
ning and research is going on right
now in a whole host of weapons sys-
tems, with beam weapons, with the
free electron laser, with the Eximer
laser, with the neutral particle beam,
with the nuclear shotgun, with the
rayogun, with the improved BAMBI
Program, that is a rocket space-based
kinetic kill vehicle, and with a whole
range of weapons. That research and
that planning is proceeding. That is
not prevented by the Nunn-Levin
amendment.

All that is prevented by the Nunn-
Levin amendment is testing and devel-
opment. Testing is the predecessor of
development. You cannot develop
until you have tests, and both testing
and development are prevented by the
ABM Treaty. As a matter of fact,
those are the terms that are used in
the ABM Treaty that are specifically
prohibited along with deployment but
testing and development are prohibit-
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ed. The obvious reason that they are
prohibited in the Nunn-Levin amend-
ment is that we do not want some
member of the executive branch
making the decision on this own to
break the ABM Treaty, and to get off
into a new space race without the Con-
gress even knowing about it.

The reason that this kind of amend-
ment is necessary is because of the
broad latitude given by the Appropria-
tions Committee and by this Congress
through the appropriations process to
the SDI Program.

In effect, what we have done, Mr.
President, is given very broad latitude
to General Abrahamson and the
Office of Strategic Defense Initiative.
We have done that for a very good
reason. First of all, we are not scien-
tists in the Congress, and we cannot
and we should not micromanage that
program. We should not divvy out
every dollar as we do in other defense
programs saying what can be built,
what can be tested, and how many dol-
lars for each contract on each research
program. Rather, we have given the
money in very broad categories.

It is not only within our constitu-
tional power to micromanage, and to
give line items for every item to be
spent within the SDI budget, but it is
usually done with most appropriations
programs. But we felt that they ought
to be given broad latitude because it is
a fast-moving research field where
something which in January seems
like a good idea by July would not be a
good idea. So it is our desire to give
very broad latitude and the greatest
degree of flexibility to the SDI goal
that has made necessary the Nunn
amendment. If we did not pass a Nunn
amendment, then indeed we could
achieve the same purpose by carefully
limiting each line item so as not to in-
clude any of these tests, and so as to
require a reprogramming decision,
which in turn would have to be ap-
proved by Congress, in order to
achieve the purpose of breaking the
ABM Treaty.

So, Mr. President, the statement of
the Senator from Texas that this pre-
vents planning and research simply
does not comport with the facts and
the very same language of the Levin-
Nunn amendment. All that prevents is
development and testing. Those are
the words used in the amendment:
“No funds may be obligated or ex-
pended to develop or test antiballistic
missile systems.” It is just as clear as
anything could be that that is all that
is prevented.

Point No. 2 of the statement of my
friend from Texas, Mr. Gramm: He
said that the Senator from South
Carolina [Mr. THUrRMOND] talked to
Mr. Gorbachev, and he came back and
said it is clear that this “scares the be-
jesus out of Mr. Gorbachev.”

The answer is, So what? I might say
that it also scares me. The idea of get-
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ting off into a multibillion dollar
spending program that does not make
the country safer scares me a great
deal. If you can figure where that
money would come from, I can tell you
that it would take very large amounts
of taxes and would get us off into a
new space race.

Mr. President, the idea that what
scares the Soviets has to be good for
us, and what is bad for them has to be
good for us simply does not hold
water. It is the kind of mentality
which now has produced over 10,000
nuclear weapons on each side, which
has seen those nuclear weapons grow
by a factor of four since the first
SALT treaty was entered into. It is the
space race mentality.

The Soviets do not like us to build
more nuclear weapons, so therefore we
build them. I guess the reverse mental-
ity is that we do not like them to build
them, and therefore they build them,
and you have these huge stockpiles of
weapons that make the world a less
safe place and do not give the United
States additional security.

So, Mr. President, I think the fact of
whether this scares or does not scare
the Soviets is irrelevant. The question
is, Does it contribute to our security? I
think the answer is that a premature
deployment of SDI and a breaking of
the ABM Treaty would be the very
last thing this country should do in
terms of its own security, let alone
whether the Soviets like or do not like
that action.

No. 3, Mr. President, let me speak
about the treaties. I had the honor of
being one of the observers at the
Geneva arms talks. There are really
three separate negotiations going on
in Geneva. One has to do with the in-
termediate range nuclear weapons.
That is the treaty that is ready to
sign, with the exception that the issue
of the 72 Pershing 1-A missiles has not
been fully worked out, at least as of
the last time I have received informa-
tion. That treaty is thought to be
ready to go.

The intermediate range treaty has
never depended upon SDI. It has not
been driven by SDI. It has not been
made possible by SDI. It will not be
prevented by a failure to agree on
SDI. That was implicitly clear on both
the American side and the Soviet side
in Geneva. I think it cannot be argued
to the contrary, because no agreement
in SDI is possible in the next few
months, and yet we are going to get an
intermediate range treaty.

The Soviets want an intermediate
range treaty because the flight time of
those missiles, some 10 to 12 minutes
to Moscow, would put at risk the lead-
ership of Moscow. The Soviets value
their leadership, the safety of their
leadership, much greater than the
United States does. To put it another
way, in a democratic society, elected
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members of a society cannot protect
themselves—or, should we say, our-
selves—greater than the ordinary pop-
ulation.

In a totalitarian system such as the
Soviet system, the ruling politburo,
the ruling bureaucrats, can and do put
their own protection as their first pri-
ority. The Pershing I-A missiles
threaten that leadership, and that is
what has driven the intermediate-
range treaty. The START talks—the
Strategic Arms Reduction Treaty—
does depend on SDI; and I can tell this
body, as common sense would dictate,
that no START treaty is possible until
an SDI agreement is made.

The reason for that is very simple,
and it is that if you can stop 25 per-
cent of the ICBM's that are coming
into a country, the obvious response
for the country which does not have
the SDI is to increase their warheads
by 25 percent. So the Soviets are not
going to be reducing their warheads by
50 percent while we are deploying an
SDI. It simply does not make sense,
and it will not be done. We can argue
about that all we want, but it is very
clear that the Soviets are not going to
fly in the face of common sense.

Item No. 4, Mr. President, has to do
with the question of the narrow versus
the broad interpretation of the treaty.
The narrow and the broad interpreta-
tions of the treaty deal with what we
call agreed statement D, which con-
tains certain expectations for weapons
or antiballistic missiles based upon
other physical principles. The phrase
“other physical principles” has come
to be described as exotic principles;
and to the extent that a technology is
thought to be exotic, the broad inter-
pretation of the treaty would say that
you can test and develop weapons
based upon an exotic technology.

Mr. President, exotic technology in
this context is thought by Judge
Sofaer and others to mean beam weap-
ons. Those are the laser weapons and
the neutral particle beams and the
other kinds of beam weapons.

The interesting thing is that those
beam weapons are really not ready for
testing at this point. The beam weap-
ons are some years away from develop-
ment to the point of real testing.
There might be a small subcomponent
test of an underpowered laser that
could be done, not as an antiballistic
missile but as a discrimination device.
But in terms of using the beam weap-
ons as antiballistic missiles, that is
many years away, if it can ever be
done. Most experts would say that
that is probably the late 1990’s or
after the turn of the century, before
that would be ready.

What these tests are about, and
what the controversy is about, is what
we call space-based kinetic kill vehi-
cles. Space-based kinetic kill vehicles
are simply, as some would describe
them, smart rocks—that is, a warhead

CONGRESSIONAL RECORD—SENATE

that does not contain an explosive
charge but which disables the antibal-
listic missile by the force of its own ki-
netic energy; hence, the phrase
“space-based kinetic kill vehicle.”

There are varied iterations of that.
One is a shotgun, which literally
shoots bits and pieces of material. An-
other is a space-based rocket. The
space-based rocket, the SBEKKYV, is
really very old technology.

(Mr. GRAHAM assumed the chair.)

In the early 1960's we began a pro-
gram called BAMBI. 1 forget what
BAMBI stands for but it is one of
these acronyms that the Air Force
had. But it was more than just a paper
study. It was indeed a paper study. I
hold in my hand the BAMBI study
which has been submitted to us by the
Department of Defense, and in this
BAMBI study they developed a very
thorough, well-though-out system of
space-based rockets with heat-seeking
guidance systems which would actual-
ly collide with the incoming ICBM and
that was a program which was
thought worthy of deployment by
some at that time.

In 1962, actual tests were done with
rockets fired from airplanes at incom-
ing ICBM’s with again the heat-seek-
ing device, detecting the warhead as it
entered the outer atmosphere and col-
liding physically with the warhead.

I mentioned this, Mr. President, be-
cause this is precisely the technology
that is thought to be the subject of
early deployment by SDI and by
others in the administration.

No other technology is ready. That
is the architecture that is being dis-
cussed. That is what the controversy is
all about—space-based kinetic kill ve-
hicles with orbiting rocket pods. It has
been testified to before our committee,
on the Defense Appropriations Com-
mittee. It had been written about in
the literature.

So, the guestion is, Mr. President, is
that a system based on other physical
principles? Is it exotic technology?
Why, Mr. President, the question an-
swers itself. How could it be other
physical principles, how could it be
exotic technology when it is well
thought out, when you have a study of
this thickness and this thoroughness
and when you had actual tests, actual
tests?

Why, Mr. President, it is absurd, it is
absolutely absurd to say that that
kind of system meets the criteria of
agreed statement D as based on other
physical principles.

And, indeed, when Ambassador Nitze
came before our committee, I showed
Ambassador Nitze a letter which he
had written in 1977 in which in corre-
spondence to—I forget who his letter
was to, but it is in the record. But I
asked him, “Do you agree that BAMBI
was a space-based KKV, that it was
well understood at the time, and that
at least as of 1977 you said it was your
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clear intention that it bar engineering
development, it being the treaty, bar
engineering development of BAMBI?”

Ambassador Nitze said “That is cor-
rect.”

“Now, would you tell me, Mr. Nitze,
has anything happened since 1977 to
change your view of that?”

Ambassador Nitze said, “I still think
that is a correct view if you want my
opinion.”

That was testimony earlier this year
before the Defense Appropriations
Subcommittee.

The predicate for those questions
and in the Defense Appropriations
Committee was the fact that he had
written a letter in 1977 to Donald G.
Brennan—I have the answer now—of
the Hudson Institute, that letter being
July 8, 1977, in which he had said in
that letter and I quote:

This brings me to the operative questions,
what can we properly do under the treaty
and what could the Soviets arguably get
away with?

It was our clear intention that article V
bar engineering development of a BAMBI
type ABM system.

So, Mr. President, common sense
says you cannot deploy, test or develop
a BAMBI-type system. Ambassador
Nitze said then, said in 1977, and says
now, that it was the clear intention of
that treaty to bar a BAMBI-type
system, and the question is: Is this
space-based KKV a BAMBI-type
system and the answer is unquestion-
ably so. It is based upon the same
physical principle, a rocket fired from
an orbiting pod with a heat-seeking
finder and with a Kkinetic killing
device.

In virtually every single principle, it
is not only similar, it is identical. As a
matter of fact, Mr. President, even the
shape of the system is the same. In
the Washington Post of April 2, 1987,
we supplied from that study the shape
of the system and put it next to the
present system and it is virtually iden-
tical in design.

Mr. President, it is beyond question
that what I am saying is correct.

Now, what does the administration
say? They do not say that a BAMBI-
type system, that the space-based
KKV is not barred by the treaty. They
do not say that. They said, “We do not
know."

What you get out of the administra-
tion is doubletalk. As a matter of fact,
if I recall correctly, we asked this
question to Secretary Weinberger and
he being unaware of the extent I guess
of the BAMBI study said in effect
that, well, we are studying that but we
think it is different because BAMBI
had an exploding warhead whereas we
are talking about a kinetic kill war-
head.

Excuse me. That was not Secretary
Weinberger. That was Richard Perle,
the Assistant Secretary of the Depart-
ment of Defense.
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But I think that it is correct to say
that the administration either has not
made up its mind on this question or
that it speaks with several voices, or at
least it is unpredictable as to where
the administration will come down on
this question of is the space-based
KKV a BAMBI-type system.

So, Mr. President, if it is a BAMBI-
type system, and there is just not any
doubt that it is, it is prevented by the
broad interpretation of the treaty and
by the narrow interpretation of the
treaty. It has nothing to do with that
because it is not based upon other
physical principles. It is based on prin-
ciples that are as old as 1962 which
have been tested indeed in 1962.

So, that leads to the ineluctable con-
clusion, Mr. President, that if the ad-
ministration is in doubt about some-
thing so fundamental as that decision,
then we in the Congress better put
something in so at least we will have
some control over whether that treaty
is broken, maybe inadvertently. Maybe
the administration has a lack of infor-
mation in spite of our assiduous ef-
forts to show the administration what
is in their own studies, or maybe some
read and do not understand. None is so
blind as he who will not see or so deaf
as he who will not hear.

And the plain words are there. But
maybe they are being ignored simply
on the basis of—I do not know on what
basis. In any event, Mr. President, it is
very clear that what the administra-
tion or what some in the administra-
tion have in mind would violate the
treaty under a broad or narrow inter-
pretation and we must, therefore,
have the Nunn-Levin amendment in
order to prevent that.

If the Congress does want to get into
a testing program or a deployment
program or a development program,
then we ought to go into that with our
eyes wide open. Just yesterday the ad-
ministration said, “Well, the cost of
this space-based KKV program has
now doubled.” Instead of being about
$40 billion to $60 billion, the first esti-
mate, they say it is now around $100
billion.

I have news for them, Mr. President.
They cannot touch it for $100 billion.
And do you know, Mr. President, how
effective that architecture would be?
If it worked and if it were deployed at
whatever cost, even if you could get it
at $100 billion, you are only talking
about a system that would shoot down
about 1 in 5 of the Soviet incoming
ICBM’s. And you are also talking
about a system that could be easily de-
feated at much less cost and on a
much quicker timeframe by the fast-
burn rockets.

Now, why do I say that? I say that
because the administration’s own ex-
perts say that. In other words, if you
have got a space-based KKV based
upon orbiting rocket pods with sensors
that sense the plume of that rocket as
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it comes up through the atmosphere,
then it has got to be able to get to that
plume before the plume burns out.
And if you put a fast-burn rocket—by
fast-burn, I mean something in the
neighborhood of 100 seconds, maybe
even 150 seconds would do it. The SS-
18 now has a burn time of 300 seconds,
so that is a long time within which
that plume can be observed by the
heat-seeking orbiting battle station.
But if they reduce that by half, and
that is, according to all the experts,
known technology. It is not exotic
technology. It is known.

So if the Soviets put in that fast-
burn system then it defeats cata-
strophically, according to the lead sci-
entist at Lawrence Livermore Labora-
tory, it defeats catastrophically the
space-based kinetic kill vehicle. So,
oops, there goes your $100 billion if
you could build it for that amount. So
if we are going to make those kinds of
decisions, Mr. President, we ought to
be brought into it because you know if
the administration breaks the treaty
and starts the race, then you are into
it. Once you start that race and then
the Soviets are doing their thing, then
you have got to do your thing and
then it is a tit for tat and we are off to
the races.

For example, do we have any choice
now as to whether to go to MIRV mis-
siles, multiple independent reentry ve-
hicles, where you put 10 or maybe as
many as 20 independent nuclear
bombs, warheads, on a rocket? No, we
do not have any choice because we
chose not to enter into a treaty back
when we could have. Back in the late
1960’s and early 1970's, we could have
had a treaty which could have said do
not put, I think it is, 12 warheads on
the SS-18 or 10 warheads on the MX
missile. We could have chosen not to
do that which would have vastly re-
duced the number of warheads. We
chose not to do it. Once you are in the
race, you do not have a choice. And
that is what would happen with re-
spect to SDI.

Once you are in the race, you do not
have a choice. You can say, well, it
may or may not work or $100 billion is
too expensive, but when you are in
that race, Mr. President, it is too late
to talk about “Shall we do it or shall
we not do it?” We would have already
done it. The credit card would have al-
ready been charged and the bill would
be on the way. Now is the time, before
we break the treaty, to make those
kinds of decisions.

Now, finally, Mr. President, I would
like to deal with the question of why
should anybody object to this great
defensive system, this astrodome that
the President wants to put over the
country. Why should the Soviets be
scared to death, if that is a correct
statement of what Gorbachev says? Or
why, conversely, should we be afraid if
the Soviets develop such a system?
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Well, the reason is plain, Mr. Presi-
dent, that SDI is more useful as an of-
fensive system than it is as a defensive
system. It may not work. In my judg-
ment it probably will not be effective,
at least not for over a decade, no
matter how much money we want to
spend on it, as a defensive system. Be-
cause you simply could not get enough
of the warheads. Where it is very, very
useful is as an offensive system. Why
is that so?

First, because it would be a wonder-
ful ASAT system. In other words, we
have got sensors and we have got or-
biting rocket pods. All we would have
to do is point those rockets at Soviet
satellites and we could in effect blind
the Soviet system. Both the Soviet
Union and the United States depend
upon satellites for all kinds of infor-
mation—for battle management, of
course, for intelligence, as well as for
such mundane things as the weather.
And an SDI system would be able to
shoot those down.

Well, now, is that a good thing?
Well, Mr. President, I submit it is not
a good thing because it is destabilizing;
because the Soviet Union would know
we had the ability to blind them at
any moment and therefore they would
be tempted to make a first strike on us
before we put the first strike on them.
In other words, the slightest aberra-
tion in the world of politics, any crisis
that came up, the Soviets would imme-
diately go into a huddle and say,
‘“Look, is this going to develop into a
real crisis? If so, we better push our
nuclear button now.”

The whole question, Mr. President,
in my view, of arms control is really a
question of  crisis management.
Nobody thinks, or very few people
think, that it is even conceivable that
the President or the Pentagon would
get together and say, “Let’s push the
button right here on this beautiful
Wednesday morning and obliterate
the Soviet Union and get rid of that
threat.” Nobody thinks that, including
the Soviet Union.

Conversely, we are not worried
about that for the Soviet Union. We
are not worried about Gorbachev and
his people saying, “Let’s do it now.”

What we are worried about, and
both sides worry about, is the develop-
ment of a crisis, a Cuban missile crisis,
for example, where the chances of
war, according to Kennedy, were
about one in two, I believe is the
figure that they used. I mean the idea,
if that were true, that we had a one-in-
two chance of obliterating the world
or a good portion of it in 1960 is mind-
boggling. We had only a fraction of
the nuclear weapons at that time as
we have now. We probably have 50
times as many now as we did then. But
the crisis, the possibility of a crisis de-
veloping into the kind of situation
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where either side is thinking about
pushing that button, is still there.

Just in today’s paper, they reported
an event which happened yesterday in
which the distinguished Senator from
Georgia and the distinguished Senator
from Virginia were able to finally get a
crisis management center jointly
manned by Soviets and Americans so
that in this time of crisis they can
trade information, because of bad in-
formation being the real enemy of sta-
bility in times of a crisis.

Now the ability of either side sud-
denly and without warning to decapi-
tate the other side with respect to in-
formation by doing away with our sat-
ellites is destabilizing, because there is
no time to talk, there is no time to do
anything. You have to ‘“shoot 'em or
lose 'em.” In other words, you are
going to lose all your rockets, you are
going to lose your ability to see unless
you shoot them now. And at the time
of a crisis, that is a very great danger.

So SDI is first useful as an ASAT
system to blind the other side. Second,
it is useful as an offensive weapons
system because it would be good
against what we call the ragged re-
sponse, maybe not against the first
strike.

What I mean by that is this. Mr.
President, if we fire off, say, 5,000 war-
heads at the Soviet Union as a first
strike and take out as many of their
rockets and their bombers and their
military installations and all the rest
as we can, then there will be some
remnants of the Soviet nuclear force
which could be fired at us. Submarine-
launched ballistic missiles come to
mind immediately. There is no way,
probably, we could take those out. So
here comes a second strike or response
from the Soviet Union.

For that purpose the strategic de-
fense initiative would be very useful.

Mr. President, The Congressional
Research Service at my request pre-
pared a report called “Project Defend-
er,” which I believe deserves the atten-
tion of my colleagues. This 24-page
document is a description of a classi-
fied research and development effort
undertaken by the DOD from 1958 to
1968 on ballistic missile defense tech-
nologies. A subset of that general re-
search was Project BAMBI which ex-
plored the use of satellite-based inter-
ceptor rockets to destroy enemy
ICBM's in their boost phase.

The reports compiled in that re-
search effort are so old, Mr. President,
that they have been declassified. Now
why is this research important today?
Why is this report, a descriptive sum-
mary of research undertaken a quar-
ter century ago, worthy of my col-
leagues’ attention?

Mr. President, the entire defense au-
thorization bill is held up because the
administration wants to be free to
adopt their so-called broad interpreta-
tion of the ABM Treaty to accelerate
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testing and development of the strate-
gic defense initiative in pursuit of an
early deployment. The essence of that
reinterpretation is that exotic ballistic
missile defense systems, those “based
on other physical principles,” may be
tested and developed even if those sys-
tems would be based in space.

In contrast, under the traditional in-
terpretation the testing and develop-
ment of space-based ballistic missile
defense systems are prohibited.

The crucial question becomes, what
is an exotic system, because the so-
called “broad interpretation of the
ABM Treaty broadens the permissible
testing and development only for
exotic systems. Well, laser weapons
are generally considered exotic, but
they won’t be ready in time for an
early SDI deployment in the mid-
1990’s. The SDIO admits that.

The only defensive weapons system
SDI has proposed for deployment in
space in an early SDI deployment to
destroy Soviet ICBM's in their boost
phase where they are most vulnerable
is the space-based kinetic kill vehicle
or SBKKV. The term “SBEKKV” is
fancy terminology for a guided missile
that would collide at high speed with
the Soviet ICBM. These guided mis-
siles would be based by the thousands
on satellites orbiting the Earth. The
fact of the matter is, Mr. President, if
SBKKYV is not exotic then neither the
narrow nor the broad interpretation of
the ABM Treaty permits it to be
tested and developed. And without
SBEKKYV, early SDI deployment is dead
in the water. In short, if SBKKYV is
not exotic, then this contentious fight
over the broad interpretation of the
ABM Treaty is, for all practical pur-
poses, a useless bloody exercise.

I began to think SBEKV was less
than exotic several months ago when I
obtained a 1,000-page report entitled,
“A Review of Project Defender for the
Director of Defense Research Engi-
neering,” dated July, 1960. That 27-
year-old report included a picture of
an SBKKYV that was a dead ringer for
the model of the SBKKV that Gener-
al Abrahamson, the SDIO Director,
was exhibiting at hearings this year.

Richard Perle, former DOD Assist-
ant Secretary, told the House Armed
Services Committee on March 13,
1987, that SBKKYV are exotic because
they collide with their targets rather
than destroying them with a fused
warhead. However, the interceptor
rockets being researched in Project
BAMBI 25 years ago were also so-
called kinetic kill weapons.

Mr. Perle suggested SBKKV are
exotic because they will have an infra-
red guidance system rather than being
guided by radar. But the systems
being investigated a quarter century
ago were also intended to be guided by
an infrared guidance system.

Then on May 19, 1987, Secretary
Weinberger told the Defense Appro-
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priations Subcommittee that this 25-
year-old research was ‘“simply a pro-
gram on paper.” In other words, we
never got far enough in the technolo-
gy on SBKKYV back then to conclude
that SBKKYV is not exotic.

This Congressional Research Service
report on Project Defender proves
that the technology for SBKKV had
proceeded much further than mere
paper studies long before the ABM
Treaty was signed. This CRS report
shows that SBKKV vehicles were de-
signed, built, and even tested under
simulated space conditions in the early
1960’s.

As for kinetic kill weapons the
report indicates that well before the
ABM Treaty we actually intercepted
real missile warheads at White Sands
using small rocket interceptors
launched from an aircraft. So there is
nothing exotic about killing a missile
warhead with a kinetic kill vehicle.

Interestingly enough, Mr. President,
the administration has not officially
concluded that SBEKEKV is exotic.
They admitted that in their May 19
report to Congress on the ABM
Treaty. In other words, we do not
know that adoption of the broad inter-
pretation of the ABM Treaty will
permit the testing and development of
SBKKYV.

One can understand the difficulty of
asserting that SBKKV is an exotic
technology given the thousands of
pages of research and test results on
SBEKKYV dating back to 1958 that are
stored in Government vaults.

I commend this CRS report to my
colleagues and I thank the authors of
the report, Charles Gellner, senior
specialist in international affairs, and
Terri Lehto, for their efforts here in
retrieving a valuable historical record.

Mr. NUNN. Mr. President, I ask
unanimous consent that we might
have an additional 2 minutes before
the previous order is implemented.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. WARNER. I join in that request
for purposes of acknowledging my ap-
preciation to the Senator from Louisi-
ana for his thoughtful statements on
the work done by the Senator on nu-
clear risk reduction efforts. I under-
stand the Senator from Georgia has a
statement which, after stated, I will
indicate my concurrence with.

The PRESIDING OFFICER. The
Senator from Georgia.

Mr. NUNN. I want to thank the Sen-
ator from Louisiana for his remarks. I
want to commend him for doing an ex-
haustive and very detailed study of
the strategic defense initiative and for
enlightening the Senate on the facts
about that, including the kinetic kill
vehicle; including, I think, the very
strong case that broad versus narrow
definitions of the treaty do not really
have a bearing at all on whether they
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are going to be able to test the kinetic
kill vehicle that they have in mind.

The Senator has done tremendous
work. The Senator from Wisconsin has
joined him. I commend the Senator
and his capable staff.

Mr. JOHNSTON. I thank the Sena-
tor from Georgia very much.

Mr. NUNN. I believe this has been
cleared by the Senator from Virginia
and the other side. I would like to re-
quest amendment 681, the Byrd-Nunn
amendment adopted last night, be sep-
arated from the underlying Glenn
amendment which is amendment 680
and treated as if it had been enacted
as a first-degree amendment to be in-
serted in the bill at the appropriate
place.

Mr. WARNER. Mr. President, I ear-
lier indicated my concurrence. Indeed,
that is the case. I have now just been
notified by the minority leader that at
this time on his behalf I am to inter-
pose an objection.

I express my apologies to the chair-
man. I have just at this moment been
informed. Certainly it reflects what
my understanding was of the agree-
ment that we reached last night.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. NUNN. I thank the Senator
from Virginia for making that clear.

Perhaps we can work it our later on
in the day, because this is an accom-
modation to the Senator from Ohio.

Mr. President, if there is any re-
maining time of the 2 minutes, I would
waive that back and ask that the pre-
vious order be completed.

RECESS UNTIL 2:15 P.M.

The PRESIDING OFFICER. The
Senator has yielded back any remain-
ing time. Under the previous order,
the Senate will now stand in recess
until the hour of 2:15 p.m.

There being no objection, the
Senate, at 12:33 p.m., recessed until
2:15 p.m.; whereupon, the Senate reas-
sembled when called to order by the
Presiding Officer (Mr. ExXoNn).

NATIONAL DEFENSE AUTHORI-
ZATION ACT FOR FISCAL
YEARS 1988 AND 1989

The Senate continued with the con-
sideration of the bill.

Mr. McCAIN addressed the Chair.

The PRESIDING OFFICER. The
Senator from Arizona.

Mr. McCAIN. Mr. President, I rise to
discuss the pending amendment and
the entire scenario which has existed
these last couple of days. I have been
paying careful attention to the debate
on this very important issue. I would
like to spend a few moments, with the
indulgence of this body, to review a
little bit the factors which I think
have led us to the situation we are in
today.

I think it is important to note, Mr.
President, that this is the first time in
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history that we have ever had a De-
partment of Defense authorization bill
in this Senate held up for the length
of time that it has been held up, some
5 months. We continue to fail to ad-
dress some very important amend-
ments, of which there are many which
must be addressed before this body
can approve of the authorization bill
for the very important and most criti-
cal function of spending for this
Nation and its vital national interests
throughout the world.

Why has this legislation been held
up for the length of time that it has
been? I think the answer to that is ob-
vious to those who have been follow-
ing the course of actions that have
taken place concerning this legislation.
It all has to do with one single amend-
ment, the so-called Nunn-Levin
amendment, which we all know dra-
matically circumscribes the Presi-
dent’s authority to conduct what he
feels is important testing of the SDI.

I think it is important to recognize
the depth of feeling on this side for a
variety of reasons, including a basic
and fundamental one. That is that
there is no place on the authorization
bill appropriate for this kind of an
amendment. There are, indeed, other
vehicles.

As my distinguished colleague from
Louisiana mentioned earlier today,
this will probably be part of an appro-
priations bill which will probably be
voted on one way or another as well.

Instead, we find ourselves locked in
sometimes acrimonious dispute over
this particular amendment, not only
as far as the basic thrust of the
amendment is concerned, but the non-
applicability of this amendment as
part of the defense authorization bill.

I regret it frankly, Mr. President. I
have a couple of amendments to offer
that I think are important to this bill.
I regret that we have been unable to
give the men and women who serve in
the military of the United States the
assurance as to how they will be taken
care of in issues ranging from a pay
raise to the kinds of equipment with
which they will be supplied to defend
this Nation’s vital national security in-
terests throughout the world.

I again would appeal to my friends
on the other side of the aisle to set
aside this amendment. Let us get
about the important aspects of the de-
fense authorization bill, address those
issues, and get this bill passed.

Presently we all know that if this au-
thorization bill reaches the President’s
desk with the Nunn-Levin amendment
contained therein, it will surely be
vetoed. So when charges of obstruc-
tionism are leveled at this side of the
aisle, I think there is no greater testi-
mony to the tactic of obstructionism
than that of approving a bill that is
sure to be vetoed, not vetoed because
of 98 percent of the bill which has
been agreed upon in a rare degree of

September 16, 1987

unanimity on the Armed Services
Committee but because of one single
amendment.

So I think, Mr. President, that it
would serve the interests of the body,
but more importantly the country, if
we dispensed with the so-called Nunn-
Levin amendment and went on with
the rest of this bill. It obviously ap-
pears as if we are not. It obviously ap-
pears as if this body will be spending
very long and perhaps late hours de-
bating this single amendment and dis-
regarding, unfortunately and uninten-
tionally, the rest of the authorization
bill, which inevitably will lead to a
lack of attention to certain amend-
ments and certain aspects of the bill
which I believe deserve the attention
of this body. Of course, the Nunn-
Levin amendment circumscribes the
authority of the President to conduct
testing of SDI.

I think it might be in the interest of
this body again to review the strategic
defense initiative and what it is all
about and the contribution it has al-
ready made in the opinion of many to
this Nation’s security. I think there is
one basic fact that is well worth recog-
nizing and appreciating—and I think it
is appreciated by the overwhelming
majority of informed opinion on arms
control issues. It was the strategic de-
fense initiative which brought the
Soviet Union to the bargaining table
and is leading us to the threshold of a
landmark agreement which will for
the first time in the history of arms
control negotiations do away with an
entire generation of nuclear weapons.

That is a major and singular contri-
bution that the strategic defense initi-
ative has made, and in my opinion ren-
ders it of enormous value as a program
and an initiative, the benefits of which
have already far outweighed its costs.

It was interesting to hear my distin-
guished friend, the chairman of the
Armed Services Committee, say that
he had offered to the administration
he would withhold debate of this
amendment as long as Mr. Shevard-
nadze was in Washington negotiating
with Secretary Shultz over the possi-
bility—we hope probability—of a
summit meeting between Mr. Gorba-
chev and President Reagan.

If that is the logic my distinguished
friend and chairman of the Armed
Services Committee is using, then it
would be far more profitable for this
amendment to be dropped until such
time as the summit meeting is com-
plete, because I think it is very clear
that SDI will play a role in the negoti-
ations at the summit, which we hope
will take place within the next couple
months. I hope that a couple months
delay would not impair the ability of
my friend and colleague from Georgia
to impose his will and that of what ap-
pears to be the majority in this body
that the authority of the President on
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testing SDI be circumscribed as is de-
scribed in his amendment, or to more
accurately describe the amendment
until such time as there is a positive
vote of both bodies.

I think it is also very important to
point out that the strategic defense
initiative is for the first time in the
history of nuclear weapons a chance to
erect a defensive barrier rather than a
continued buildup of offensive nuclear
weapons which for all intents and pur-
poses has continued unabated since
the detonation of the first nuclear
weapon at Hiroshima and Nagasaki in
1945,

There are a number of arguments
concerning the strategic defense initia-
tive, and I will not review them all; it
is the subject of another debate. But I
think it is abundantly clear to most
Americans, and the reason why there
is overwhelming support amongst the
American people for the strategic de-
fense initiative, that it gives us an op-
portunity to erect a defensive shield in
space as opposed to the continued
buildup of offensive nuclear weapons
on the ground, in some cases outside
Tucson, AZ, and other parts of the
State of Arizona.

Will the strategic defense initiative
work? I certainly, Mr. President, do
not have the scientific knowledge and
talent to make that judgment, nor do I
believe, many people in this country.
But to reject out of hand the possibili-
ty of not an impenetrable shield, but a
sufficient defensive system which
would place sufficient uncertainty in
the minds of the Soviet war planners
about the success of a first-launch
strike, I think is wrong. Obviously, it is
not achievable without sufficient ex-
penditure of time, money, and effort
on the part of the scientific communi-
ty in this country. But it appears to
me that if the Nunn-Levin amendment
is, indeed, adopted, we will be preclud-
ed for all intents and purposes from
finding out if there is a viable SDI
system that can be built at a reasona-
ble cost in a reasonable length of time,
because we are all aware that any
weapons system sooner or later arrives
at a point where it must be tested. Re-
search and development, work in the
laboratory is an important, crucial,
fundamental aspect of any weapons
system but sooner or later we have to
test.

Given my experience in the other
body, which was only 4 years, it is
highly unlikely that the body would
approve the kind of testing necessary
for SDI to become a reality, or even
parts of SDI, which leads me to an-
other aspect of this amendment that
is exceedingly disturbing to me.

As a Member of the Senate, I cher-
ish the differences between the Senate
and the House. In fact, I am deeply
grateful that I have the opportunity
to speak at length on this issue on the
floor of the Senate as opposed to the
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extremely restricted debate due to the
number of Members in the other body.

But I am loath to give up the consti-
tutionally mandated obligation of the
Senate, and that is to ratify treaties,
to provide advice and consent. We can
certainly go into a later time the
extent of the advice and consent
which is constitutionally mandated. I
believe my colleague from Indiana
pointed out that the early Members of
this body, many of whom were parties
to the Constitution of the United
States, had a different view of the
meaning of advice and consent. But I
do not think in their wildest imagina-
tion the Framers of the Constitution
contemplated a treaty-making role for
the House of Representatives as would
now be consigned to it by the Nunn-
Levin amendment. The Nunn-Levin
amendment clearly states that unless
there is a vote of approval by both
Houses, then the President will be pre-
vented from further testing of SDI.
Not only is that unlikely from a practi-
cal standpoint, given the makeup of
that body, but, most importantly, it is
a clear abrogation of the rights and re-
sponsibilities of the Senate. I hope
that in their deliberations my col-
leagues will take that into careful con-
sideration.

On the subject of negotiations, it
has been a long, hard road for this ad-
ministration to reach the brink of a
significant arms control agreement. It
is not this Senator’s opinion that this
amendment will be a severe handicap
in our negotiations. That is the opin-
ion of the negotiators. The negotiators
themselves appeared at a hearing of
the Senate Armed Services Committee
and stated that the passage of this
amendment will impair the ability of
our negotiators to arrive at a meaning-
ful arms control agreement in Geneva.

And by the way, I did not need, nor
did the committee I hope need, that
information from those negotiators
because common sense dictates that
because that is what the Soviets have
been seeking for years and years and
years ever since SDI became a possibil-
ity.

It seems almost incomprehensible
that this body would give away to the
Soviet Union something that they
have been unable to achieve at the
bargaining table. In fact, in an act of
great political courage, perhaps one of
the most courageous acts, was the
reason why the Reykjavik negotia-
tions foundered because our President
refused to sacrifice SDI on the altar of
promised arms control agreements.

Mr. President, I am not one who
would never negotiate away SDI. I
think I could draw a scenario at some
time in history of negotiations where
there would be significant, meaning-
ful, and indeed draconian reductions
in offensive nuclear weapons, that at
that time it would be entirely appro-
priate for the strategic defense initia-
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tive to be part of that tradeoff. But I
certainly would suggest that at this
time in these negotiations not only is
it an inappropriate time, it could be in-
credibly damaging to the ability of our
President and our negotiators to reach
that point in the negotiations.

I think, Mr. President, that as we
continue this debate it would be very
important for us to try to remember
why this legislation is before us. This
legislation is before us so we can pro-
vide the equipment, the pay, the mate-
rial, and all the requirements for the
Armed Forces to take care of the
United States’ vital national security
interests throughout the world. It is
not—it is not, I repeat—a vehicle for
various arms control provisions so that
we can carry out some kind of, or
impose some kind of arms control ne-
gotiations on the President of the
United States and his negotiators. I
think it is important when we discuss
this amendment to know what we are
talking about. We are talking about
the strategic defense initiative, the
funding for which when we look at the
overall funding for defense is rather
small. It has been significantly re-
duced over the last few years from the
President’s requests. And yet many
Americans believe, and I think accu-
rately, that this SDI provides an op-
portunity to end the unending and
tragic arms race in which we have
been involved with our adversaries
since 1945.

Mr. DIXON. Would my friend yield
for a brief question?

Mr. McCAIN. I am more than happy
to yield to my friend and distinguished
colleague from Illinois, a man very dy-
namic and knowledgable on this issue,
and one who has spent a great deal of
time and effort on this subject. And I
am sure I will be more than illuminat-
ed to hear from him.

Mr. DIXON. May I say to my friend
that what I hear, and what he says
about the funding for the SDI Pro-
gram, is that it has not grown as much
as the President requested. That the
Senator would concede. But would my
friend from Arizona, who happens to
be a member of my Subcommittee on
Readiness, Sustainability and Support,
and has seen what has happened to
the preparedness and readiness pro-
grams and how they have dwindled
over the years, concede that the 22-
percent growth that we gave over last
year for SDI in our Armed Services
Committee is considerably more formi-
dable than what even he would expect
to obtain, either from this body or the
Congress as a whole?

Mr. McCAIN. I suggest that the
point of the Senator from Illinois is
very well made. But it all depends on
the matter of priorities. If the Senator
feels, as many of us do, and obviously
the administration does, that a viable
SDI Program can lead to significant
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reductions in expenditures in other
areas, such as the never-ending new
generations of offensive nuclear weap-
ons over time, then many feel that it is
an investment well made.

I would also, before I yield again to
my friend from Illinois, like to say I
share his deep concern and his com-
mitment to the readiness and pre-
paredness of the Armed Forces of the
United States. I also share his view
that we are in danger now for the first
time since the late seventies of leaving
the men and women who man the
Armed Forces of the United States un-
prepared for the defense of this Na-
tion’s vital national security interests.

I would be glad to yield back to my
friend.

Mr. DIXON. May I only say, and I
hesitate to interrupt the remarks of a
dear and respected friend like the Sen-
ator from Arizona, but I know about
his concerns in the same area where I
have concerns. The fact is that all of
those charts on ammunition, charts on
depot, real property maintenance, all
those things, spare parts, show us get-
ting back down in 1991 to about where
we were in 1981 at the beginning of
the Reagan administration. All those
things say to me that we have pro-
found problems everywhere from a
fiscal standpoint and a financial stand-
point.

I only wanted to say that while I
have the highest personal regard for
my colleague from Arizona, and be-
lieve in a lot of what he is saying
about the strategic defense initiative,
yet I say to him given the priority
problems that we had in that commit-
tee to give a 22-percent growth in SDI,
while either cut or held at the same
level, and on the whole bill itself per-
mitted only growth at zero percent in-
flationary experience, I think no one
can complain about how we treated
the Strategic Defense Initiative Pro-
gram.

So when this Senator comes back,
may I say to my friend, and it says on
page 23 all we are doing is exercising
the power of the purse, having treated
this program pretty generously, I at
least think by comparative analysis
there is a value in what the Senator
says.

I thank the Senator for letting me
interrupt.

Mr. McCAIN. I thank my friend
from Illinois for that important state-
ment and to a large degree I share his
view. And I share his deep concern
that we have made significant reduc-
tions in cooperation with the Defense
Department, I might add, that place
us at some risk. I would also like to
repeat my point, and that is that when
we look at the amount of money we
have spent on strategic weapons sys-
tems—and I am not just talking about
missiles, I am talking about subma-
rines, I am talking about multi-billion-
dollar pieces of equipment—if we can
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achieve a viable strategic defense initi-
ative, the requirement for those enor-
mously expensive strategic systems
will go down. And therefore I believe
we can spend more money in the areas
which are so vital to maintaining our
defense posture, and those are the
“non-sexy items" such as bombs, bul-
lets, pay, uniforms, gasoline, and spare
parts.

So I think the point of my friend
from Illinois is well made. But I also
would like to point out that we also
have the long-term view that we must
take which many of us share; that is,
if this program is successful, it can in
the long term reduce the requirement
for what has been a substantial part of
the defense budget over many, many
years. My recollection is somewhere
around 30 percent of the defense
budget has been devoted to strategic
weaponry.

My goal is to see SDI become a reali-
ty which would then reduce dramati-
cally or even eliminate the require-
ment for offensive strategic weapons.

Mr. President, I hope that we will
continue this debate. I think it has
been illuminating to many of our col-
leagues. I think it is an important
issue.

I hope that in retrospect we might
examine how we got to where we are
today with the 5-month delay, and all
of us around here at 11 o'clock last
night with sometimes acrimonious
debate, and recognize that the best
way to avoid a repetition of this in the
future is if we would leave arms con-
trol amendments off the defense au-
thorization bill.

There are many vehicles for these
kinds of amendments. We will see
other vehicles used for these kind of
amendments. But this Nation’s de-
fense is not the place to play around
with the kind of argument and debate
which we have been in which has pre-
cluded us from addressing the impor-
tant aspects of this bill and which has
precluded us from taking up some very
important amendments to this bill
which will be offered by many of my
colleagues.

I also would like to finally say I un-
derstand how difficult this has been
for my friend and chairman of the
committee who has been through
some very difficult times. I respect his
opinion on this issue as I do many
others. He has a degree of expertise
behind him in this country, much less
this body but on this issue I respect-
fully disagree and hope in the future
we can continue to agree as we do on
about 99 percent of the other issues
regarding national defense.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.
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Mr. DIXON. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. DIXON. Mr. President, in view
of the fact that my distinguished
friend, Senator McCain, who appar-
ently now will be managed on that
side—at least for a brief period—has
placed a quorum call in operation, I
wonder if I could have unanimous con-
sent to discuss a slightly related
matter, but a matter that does not
pertain to this amendment, for per-
haps 4 or 5 minutes, while we wait for
the next person on his side to come to
the floor.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

RESIGNATION OF RICHARD GODWIN

Mr. DIXON. Mr. President, last
Friday, on the floor of the Senate, 1
expressed concern about an article I
had read in a defense newspaper con-
cerning Under Secretary Godwin of
the Department of Defense. On
Monday, I read a front-page article in
the Washington Post about Under
Secretary of Defense Godwin’s pend-
ing resignation.

I am profoundly concerned about
what I believe the situation is with re-
spect to that position in the Depart-
ment of Defense, because the resigna-
tion of Mr. Godwin, the Under Secre-
tary of Defense for Acquisition, has
occurred. The chairman of the com-
mittee, Senator Nunn, and the chair-
man of the jurisdictional subcommit-
tee, Senator Bincaman, have sched-
uled a hearing on the question of how
the Department of Defense, and spe-
cifically the Secretary of Defense and
the Deputy Secretary of Defense, are
ignoring the plain directions of the
Department of Defense reorganization
bill and the 1987 defense authoriza-
tion bill that we passed last year.

My friend on the floor remembers
that I was the sponsor of the amend-
ment to the DOD reorganization bill
that set up the Under Secretary of De-
fense for Acquisition, pursuant to the
Packard Commission report. I can say
that I was at every subcommittee
hearing where that matter was dis-
cussed. I was at every committee hear-
ing of the Armed Services Committee
where that subject was discussed. 1
was on the floor of the Senate when
the DOD reorganization bill was de-
bated and that subject was discussed.

Throughout every proceeding per-
taining to that legislation, it was
agreed, I think, by everyone that we
were creating a czar, a procurement
czar, an acquisition czar, for the De-
partment of Defense who would be the
one, single person who would make
those finite determinations about ac-
quisition and procurement policy in
the Department of Defense.
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There is $185 billion—that is no
small change—spent on military pro-
curement. We have all the services
competing with one another. The
system is in place that has always
been in place: the duplication, the
waste, the mismanagement, and I
regret to say even sometimes the
fraud, that flourished in this country,
through all administrations, for dec-
ades.

Here was a man who is trying to do
something about it. I never will forget,
after the reorganization bill became
law—Senator Goldwater and Senator
Nunn did a tremendous job on that
bill—I remember going to breakfast
with Secretary Godwin after his nomi-
nation had been confirmed. Senator
Levin, as I recall, was there, as well as
Senator BINGAMAN.

We said: “We really mean this; Con-
gress really means this. We really
want to give a free hand to you to be
the acquisitions czar in the Depart-
ment of Defense. We will back you.
We will give you all the support you
need.”

Everything has been downhill since
that wonderful morning at that break-
fast, because he has not had the sup-
port, or cooperation from his friend
the Secretary of Defense. The Secre-
tary of Defense, the Deputy Secretary
have done everything in the world to
avoid the law. After everybody gave all
their tributes to Mr. Packard and the
Packard Commission, none of that is
meaningful. It is all forgotten. The
same old system is in place: business as
usual, every man for himself, every-
thing duplicated, get what you want.

I think it is a tragedy. I am surprised
that the great national media, which
sometimes can be concerned about
small matters, has been so uncon-
cerned about what I consider to be a
really big matter taking place in the
Defense Department right now which
will lead to substantial continued
abuses in that system.

It is a tragedy, and I hope more
Members on both sides will ultimately
be concerned about it and raise their
voices against what is obviously occur-
ring and say: ‘“‘Look, the Packard Com-
mission was right. We meant what we
said in the DOD reorganization bill.
We really want one czar in charge of
all procurement and acquisition con-
trolling what happens with American
defense dollars.”

As I stand here on the floor, proud
of my friendship with the distin-
guished Senator from Arizona, who
had a great and distinguished career
in the military service, I think of the
genuine heroes in America like him
who have given so much for their
country while many people in the
present system are trying to figure out
a way not to follow the law of the
land.

All we were trying to do in that bill,
with that particular provision, was to
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see to it that for the buck we spent we
got a buck worth of bang to defend
the United States of America.

I think it is a shame that there is
not more understanding in the Depart-
ment of Defense of the clear inten-
tion, positively expressed, of Congress
when the DOD reorganization bill was
passed.

Incidentally, I do not know that
much about Under Secretary Godwin
personally. I have met him and like
him. I am an old trial lawyer. We
always used to try the other guy in a
lawsuit, and I understand that individ-
uals in the Department of Defense
and others are saying it was the prob-
lem of the individual, not the system. I
will guarantee that it does not matter
who we confirmed for that job. He
would have the same problem, in my
view, that Under Secretary Godwin
has had.

I send word to the Pentagon that, so
far as I am concerned, I meant what I
said when we passed that bill, and the
law means what it says. I think that
like-minded people such as myself, on
both sides, will ultimately try to see
that there is a correction made soon in
the policies of the Department of De-
fense with respect to the position of
the Under Secretary of Defense for
Acquisition.

Mr. McCAIN. Mr. President, will the
Senator yield?

Mr. DIXON. I yield.

The PRESIDING OFFICER. The
Senator yields the floor. The Senator
from Arizona [Mr. McCain] is recog-
nized.

Mr. McCAIN. Mr. President, I ask
unanimous consent that I may address
the issue that my distinguished friend
and colleague from Illinois previously
addressed.

The PRESIDING OFFICER. The
Senator is recognized.

Mr. McCAIN. Mr. President, I appre-
ciate the remarks made by my friend
from Illinois and I would repeat again,
as I am sure I will many times in the
future, I do not know of a Senator
here who has dedicated more of his
time and effort to the preparedness
and the capabilities of this Nation’s
Defense Establishment than my friend
from Illinois. He has done a super job
and I appreciate the opportunity of
serving with him on not only the com-
mittee but the subcommittee which he
so ably chairs.

I agree to a large degree with the re-
marks that my colleague just made.

Let me point out a little caution
here because before we rush to judge
the events that took place, I think it is
important that we see if there is an-
other side to the argument. I would
direct the attention of my colleagues
to an editorial that was in the Wash-
ington Post this morning, and I ask
unanimous consent that it be printed
in the RECORD.
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There being no objection, the edito-
rial was ordered to be printed in the
RECORD, as follows:

EmpTY OFFICE AT DEFENSE

Richard Godwin has resigned as Pentagon
weapons czar, saying he wasn't given the
backing he needed to bring sweet reason to
the acquisition process, the job for which he
was hired a year ago. The depressing likeli-
hood is that too much will be made out of
the resignation on all sides. Those who con-
tinue to think the answers to the Penta-
gon’s procurement problems lie in its table
of organization will say, with reason, that
his throat was cut by the very networks his
job was created to supplant. The opposing
school will say, perhaps also rightly, that
the main fault lay not with the system but
with him—that the former Bechtel Group
executive, too used to having his own way,
lacked the finesse this job required.

The real problem lay in relying on a reor-
ganization plan to achieve a substantive
result. We never learn, The vast and com-
plex weapons acquisition process will never
be efficient; we put too many conflicting de-
mands on it. Its shifting foundation is the
Threat, which continually changes with per-
ceptions. Huge theological disputes develop
about which threats are the most serious,
what weapons should be built to meet them,
how many different roles should be grafted
onto each weapon.

These half-metaphysical, half earthy
inter- and intra-service debates are compli-
cated by the lack of any fully realistic way
to test most of the doctrines and weapons.
Most of them are built precisely so that
they will never have to be used. The system
is riddled with both conflicts of interest and
adversarial relationships; careers and profits
both depend on it. Atop all these are what
might be called managerial questions. In de-
veloping a weapon—always in part a reach
into the unknown—do you try to move as
fast as you can, or as cautiously? Where do
you come out in the daily trade-offs be-
tween sophistication and simplicity? Would
you rather run a few production lines at op-
timum rates or a lot of lines at once but in-
efficiently?

The alluring idea of reorganization is that
if only you could centralize this welter of
decisions, you could achieve greater order.
But that is an illusion. First, there is no
agreement on what greater order consists
of; if there were, the disorder would likely
not exist. Some critics define reform as
stripping weapons of gold plate, but others
see it as hauling the auditors out of the de-
fense plants and stripping the process of red
tape.

Second, and more important, these deci-
sions are in a sense already centralized—in
the defense secretary. They are policy deci-
sions, perhaps the most important the secre-
tary is called upon to make. He cannot dele-
gate them. The secretary has no shortage of
subordinates now—the deputy secretary, the
service secretaries. He can tell them what to
do, just as readily as he can tell an under-
secretary for acquisition to tell them what
to do. Reorganization is always among the
answers when a problem arises in govern-
ment. But reorganization cannot paper over
substantive differences; nor is it a substitute
for will.

Mr. McCAIN. The editorial is enti-

tled “Empty Office at Defense.” It
starts out:
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Richard Godwin has resigned as Pentagon
weapons czar, saying he wasn't given the
backing he needed—

Et cetera.

It goes on to say:

Those who continue to think the answers
to the Pentagon’s procurement problems lie
in its table of organization will say, with
reason, that his throat was cut by the very
networks his job was created to supplant.
The opposing school will say, perhaps also
rightly, that the main fault lay not with the
system but with him—that the former Bech-
tel Group executive, too used to having his
own way, lacked the finesse this job re-
quired.

Mr. President, I do not know which
of those statements is correct because
I, although familiar with the series of
events that have taken place, obvious-
ly am not privy to the events that
have taken place that led to Mr. God-
win's resignation.

I believe, though, there are two sides
to this story, and I would hope that
one of the hearings that our commit-
tee could have in the near future
would have Mr. Godwin as one of the
witnesses and perhaps have someone
from the Pentagon, Secretary Wein-
berger, if necessary, to present evi-
dence not for the purposes of either
violating or vindicating Mr. Godwin,
because let us face it he has resigned
and that chapter is over, but perhaps
to carryout, to achieve the goal which
my esteemed friend and -colleague
from Illinois so greatly desires as do I
which is the implementation of the
Defense Reorganization Act which
clearly has failed to a large degree to
this point.

Whether that is due to personalities,
whether it is due to the bureaucratic
resistance, which we are all aware can
be very intense, I do not know. But I
believe that one of the services we can
provide to the American people is to
hold a hearing, and I know that my
friend from Illinois would probably be
very interested in that kind of a hear-
ing so that we can inform the Ameri-
can people not only what happened
but how we can prevent recurrence in
the future.

Would my friend from Illinois like
for me to yield to him?

Mr. DIXON. I only say and I thank
my colleague from Arizona, I join him
in saying that the best thing we can do
is have some hearings on this. I am de-
lighted to indicate to my friend from
Arizona that there will be a hearing
next Tuesday, I understand that
Under Secretary Godwin has been in-
vited, that the Secretary of Defense
and the Deputy Secretary can present
their views if they desire.

The only point I wanted to make
here was I am just amazed at the lack
of interest in the matter that I think
is of fundamental importance, quite
frankly, and central to the question of
the Department of Defense reorgani-
zation bill that we passed. Last year
everybody was saluting the flag and
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praising the Packard Commission
report.

Now, I just suspect a lot of it is for-
gotten, and I regret that very much
because I think there was a very
strong intention upon many of us on
both sides of the aisle of different po-
litical persuasions to really make this
thing work.

Senator Barry Goldwater is down
there in Arizona right down there
today with or without a beard. I am
sure Barry agrees with what I am
saying here. I believe that great Sena-
tor, who was a great, great American
leader, believes that we ought to do
something about this.

Mr. McCAIN. I agree with my friend
from Illinois.

If my distinguished predecessor,
Senator Goldwater, were here, he
would describe, in much more graphic
terms than Senator Dixon and I can
imagine, his displeasure, I am sure, at
this turn of events.

I would also like to reiterate my
agreement with my friend from Illi-
nois. Perhaps the greatest problem in
defense today is the perception, unfor-
tunately to a large degree accurate, on
the part of the American people that
their defense dollars which are ear-
marked for defense are fraudulently
or inefficiently wasted and abused. All
too often we hear the story of a $200
hammer and a $400 toilet seat which
in the words of my friend from Maine
gave new meaning to the word
“throne.” All those horror stories we
heard about in the weapons acquisi-
tion process.

Here we are in the situation where
the post that was created to address
this problem in large part is now being
vacated under less than pleasant cir-
cumstances and it does generate so
very little attention.

I would suggest to my friend from I1-
linois that one of the answers here,
unfortunately, is that the issue is so
complex, the question of acquiring a
viable weapons system and taking it
from the drawing board and getting it
in operation is so enormously difficult
that it is impossible to grasp, that we
seem to focus on the simplistic aspects
of it and not on the more difficult and
complex aspects of weapons acquisi-
tion, which is exactly the job that Mr.
Godwin held.

So I also would suggest that until we
get full attention to this issue, we will
not be able to cure the problem, and
perhaps the hearing which we are now
assured will take place will not only
bring attention to this specific inci-
dent but perhaps give us better under-
standing as to how we can address the
most formidable issue of defense ac-
quisition.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.
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The assistant legislative clerk pro-
ceeded to call the roll.

Mr, LEVIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The Senator is recognized.

Mr. LEVIN. Mr. President, the fun-
damental issue involved in section 233
of the committee bill is whether Con-
gress will have a say in how SDI dol-
lars are going to be spent. The issue is
not which interpretation of the ABM
Treaty is correct. Section 233 does not
legislate any particular interpretation
of the ABM Treaty. It does not ex-
press the sense of the Senate even
that the traditional interpretation is
the legally correct one.

Nothing in section 233 prohibits the
President from stating that he be-
lieves the broad interpretation is legal-
1y justified as he has already done. He
can continue to do so.

The President presumably in the
future will decide whether or not he
wishes to apply a new broad interpre-
tation to the ABM Treaty.

What this language in the commit-
tee bill does is to preserve a congres-
sional role in the expenditure of bil-
lions of dollars that we are authorizing
for SDI.

The committee report perhaps states
it as well as anyone.

The report reads:

The decision to authorize expenditure of
funds for the Armed Forces is one of the
most significant constitutional responsibil-
ities assigned to the Congress. The strategic
defense initiative is one of the most contro-
versial and costly programs ever to be pre-
sented to the Congress. Without prejuding
the wisdom and desirability of undertaking
testing, development and deployment of
mobile space-based ABM's using exotic tech-
nologies, it is imperative that Congress in
general and this committee in particular ex-
amine in detail any proposed expenditures
that would involve such a substantial
change in policy.

That is what the committee report
in support of section 233 provides, and
I believe that Senator WARNER, on
May 13, stated it accurately when he
said, in response to a Senator who was
stating that the committee report
adopted the narrow interpretation,
the following:

The authors of the amendment

That is myself and Senator NunN—

Have tried very carefully to point out that
we did not do that. We indirectly may have
framed the debate for that, but in a sense
all we did was to put in a technical restric-
tion on the expenditure of funds thereby
limiting the President's option at some
future time if he so desired to make a shift
in the direction of the program.

Mr. President, if we delete this lan-
guage, we will be allowing the execu-
tive to decide unilaterally how to
spend these SDI billions. Many of us,
indeed, I believe most of us, want to
exercise the responsibility which the
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Constitution places upon us to decide
how money is spent, not just how
much money is spent.

The bottom line is this: Section 233
preserves a congressional role without
prejudging how we will exercise it. If
we delete the language, we will be ab-
dicating the responsibility which the
Constitution places upon us to control
the expenditure of funds pursuant to
the Constitution and laws and treaties
of the United States.

Will the President later on say that
he wants to apply a broad interpreta-
tion of the ABM Treaty? We do not
know yet. But what we do know is
this: The narrow interpretation has
been in effect since the ABM Treaty
was explained to the Senate in 1972
and ratified by the Senate at that
time.

There were many exchanges during
the committee proceedings at the time
of ratification which made it clear
that the development and testing of
mobile, including space-based, ABM
systems or components were prohibit-
ed. That interpretation carried right
through 1985. The arms control
impact statement, for instance, in
1985, an impact statement written by
this administration, provided that—

The ABM Treaty prohibition on the de-
velopment, testing, and deployment of
space-based ABM systems or components
for such systems applies to directed energy
technologies or any other technologies used
for this purpose,

Mr. President, we also should note,
in terms of the importance of this
issue and the importance of Congress
maintaining a role in the expenditure
of funds relative to the ABM system,
that six former Secretaries of Defense
in March of 1987 wrote that:

We believe that the United States and the
Soviet Union should continue to adhere to
the traditional interpretation of article V of
the ABM Treaty.

So we are talking about an interpre-
tation which carried forward at least
to 1985, the so-called traditional, or
the narrow, interpretation of the ABM
Treaty. And now some say that despite
that record, which is that important
and significant, that we should now
give the President the untrammeled
right to move to a new interpretation
or not as he sees fit.

Mr. QUAYLE. Will the Senator
yield?

Mr. LEVIN. For a question, I would
be happy to yield.

Mr. QUAYLE. For a question. In the
Senator’s judgment, which I value,
and he is one of the most thoughtful
Members of this Senate, I would like
to ask him who does he believe has the
constitutional responsibility to inter-
pret the treaty after it is approved by
the U.S. Senate by a two-thirds vote?
Is it Congress, the Senate and the
House by a majority vote, or is it the
Commander in Chief, the President of
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the United States, that has the consti-
tutional right to interpret the treaty?

Mr. LEVIN. The Congress is re-
quired to appropriate money pursuant
to the Constitution of the United
States. That includes the laws and the
treaties of this country. We should not
be appropriating money in a way
which is unconstitutional, We have a
right to be sure and to be confident
and analyze and to think through
what we are doing when we appropri-
ate money.

And that is the issue. The issue here
is not which interpretation is correct
at this point. The issue here is if the
President decides that he wants to
spend money that we are appropriat-
ing pursuant to a new or a broad inter-
pretation, that the Congress has a
right, indeed, we think a duty, that it
make sure that its appropriations
comply with the law of the land. The
law of the land includes the treaties.

So, my answer to the Senator—and
he indeed is a thoughtful Senator—is
that we have an obligation in the ap-
propriations process to comply with
the law of the land, which includes
treaties. For instance, many of us
when it came to dense pack in that ap-
propriation, the MX dense pack, were
very much concerned that it would
violate a treaty—an unratified treaty,
may I say, but a treaty which had
been entered into by the United
States.

Many of us had concerns that any
money which goes to the Contras
might violate the Rio Treaty. We seek
defense money in order to make cer-
tain that our appropriations comply
with the law of the land which in-
cludes treaties.

So I cannot give you an either/or
answer. It is not that the President
has the sole authority or that the
Congress does. Each branch has its
own duties. Our duty is to appropriate
money. And we have the right and,
indeed, I believe we have the obliga-
tion, to make sure our appropriations
are compliant with the law.

Mr. QUAYLE. Let me just indulge
my friend for one moment on a ques-
tion. This is the thing I am trying to
get before the Senate. I do not dispute
the fact that the Congress of the
United States, by a majority vote of
the House and Senate, has the consti-
tutional right, prerogative, to appro-
priate money for anything. You know,
if they want to cut it off for MS, if
they want to cut it off for revenue
sharing, whatever it may be, they have
a right to do that.

What I am trying to establish here
and what I am trying to get is a direct
answer. In the only Supreme Court
case that I have been able to find on
this point, the Fourteen Diamond
Rings, which I am sure the Senator is
familiar with, versus the United
States. It says that, after the ratifica-
tion, the power, the constitutional
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power of interpretation, rests with the
President not the Congress. I am not
talking about spending money.

You know, this amendment is predi-
cated on article V of the ABM Treaty.
It does not reference agreed statement
D because those that propose the
narrow interpretation of the ABM
Treaty do not give much credence to
agreed statement D.

But what I am trying to establish—
and I think the Senator will agree
with me—is that the constitutional re-
sponsibility, as adjudicated by the U.S.
Supreme Court, in fact lies in the ex-
ecutive branch and the Commander in
Chief. Obviously, if he interprets a
certain treaty and asks for money, the
Congress can tell him to go you know
what and cut it off. Congress can tell
him in polite terms, sometimes impo-
lite terms, what to do.

But the fundamental point, and this
is the thing that I ask my distin-
guished friend who is a very, very
thoughtful and deliberate person—
very precise, I might add—that I do
not know how they can skirt the issue
that the constitutional responsibility
for interpretation rests with the exec-
utive branch. And that is the basis and
that is the fundamental principle that
drives this Senator and other Senators
to speak long and hard on this issue.

I concede Congress’ clear powers,
and I believe political science 101 is
clear on them as a matter of fact, and
they teach them in the grade schools.
It is even set out in our celebration—
such as the power of the purse, the
right to declare war. The power of the
purse belongs right here and over
there in the House. But not the power
to interpret treaties once they are ap-
proved and become, as the Senator
from Michigan says, the law of the
land.

So I ask my friend once again: Is not
the constitutional responsibility of in-
terpretation of treaties, upon approval
by the advice and consent of the
Senate, with the President of the
United States and the executive
branch?

Mr. LEVIN. First of all, in terms of
the Fourteen Diamond Rings case,
that case stands, really, for the unre-
markable proposition that a resolution
which is approved by Congress cannot
change the meaning of a prior law, in-
cluding a treaty.

But let me now get to what your real
point is—

Mr. QUAYLE. A resolution which is
similar to the Levin-Nunn amendment.
It is similar to the Levin-Nunn amend-
ment.

Mr. LEVIN. We are not trying to
change a treaty.

Mr. QUAYLE. Sure you are.

Mr. LEVIN. Let me try to answer
your question.

Mr. QUAYLE. OK. You have the
floor.
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The PRESIDING OFFICER. The
Senator from Michigan has the floor.

Mr. LEVIN. First of all, I am glad
that my good friend from Indiana ac-
knowledges that Congress controls the
power of the purse.

Mr. QUAYLE. Never in dispute.

Mr. LEVIN. Also, I am glad my
friend from Indiana would acknowl-
edge that we can set restrictions on
the expenditure of funds, we can fence
the expenditure of funds. As a matter
of fact, we have fenced the expendi-
ture of funds and my friend from Indi-
ana has voted for such fencing.

We have said that Congress will not
allow you to spend these funds until
you, for instance, come back to us with
a report. We did that with the dense
pack basing mode. We said you may
not produce MX missiles until you
come back and tell us about the sur-
vivability of a dense pack basing mode
and what the other alternatives are.

We fenced the production money of
MZX missiles. Why did we do it? Many
people did it for this reason—let me
finish. Many people did it because
they felt the dense pack basing mode
violated a treaty, albeit an unratified
one. When you look at the debates you
will find that a number of people ex-
pressed the concern that dense pack
would violate both SALT I and SALT
II.

Now, it is clear to me in answer to
your question—I am going to give you
a direct answer—that the Congress
need not appropriate money if it be-
lieves that appropriation will violate
the law of the land. And, if it does not
know whether or not the President is
going to proceed in a certain direction
or another in terms of his desire to
spend money in one way or another,
they may wait. Congress may wait.

It may fence the money and say,
‘“Look, if you want to proceed in a cer-
tain way, you come back and you
report to us and then we will decide
whether or not we want to spend
money in that way.”

Why? Any number of reasons. We
may decide we do not want to spend
money in the way that the President
now wants to spend money. We have a
right to do that. That is our appro-
priation process. We have fenced the
money in this language. There is no
reason why we cannot build a fence
around the expenditure of money. We
do it regularly in the Congress.

We do not adopt any interpretation
in this language. I have repeated that
over and over again and I am kind of
surprised that my good friend from In-
diana doubts that because again I
think even my friend from Virginia
has acknowledged this. We have made
it clear and the committee report
makes it very clear that there is no in-
tention here to prejudge the correct-
ness of the narrow versus the broad in-
terpretation. The background of this
amendment is as follows: That since
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1972 through 1985, the so-called
narrow interpretation was followed by
one administration after another—
from President Nixon on, including
the Reagan administration. And it is
in their arms control impact state-
ments.

All we are saying in this language is
this: We do not know if you are going
to move to a broad interpretation or a
new interpretation, Mr. President. We
do not know if you will or not. If you
are, going to if you want to apply a
new interpretation to the expenditure
of these funds, you have to come back
to us so that we can approve the ex-
penditure of the funds. We may like
the way you want to do it. We may not
like the way you want to do it. But we
want a role. We are not going to write
you a blank check for $4.5 billion of
SDI money, and then say you spend it
under any interpretation you want, be-
cause there are some people who want
a role in the expenditure of that
money. That is all it says.

(Mr. WIRTH assumed the Chair.)

Mr. QUAYLE. Will the Senator
yield?

Mr. LEVIN. Go ahead.

Mr. QUAYLE. I appreciate the Sena-
tor's indulgence. Let me just say a
couple of things. First, an observation
about comparing what you are doing
with Levin-Nunn with what you did
with dense packs or MX, there may
have been some questions raised in
debate, but I can tell you—I will go get
the amendment, I don’t have it—the
amendment on dense pack and MX in
no way referenced SALT II. In no way
did it reference SALT II.

This amendment makes direct refer-
ence to article 5 of the ABM Treaty.
That is a very big difference. Further-
more, as the Senator so properly
points out, SALT II was unratified and
therefore not the law of the land. The
ABM Treaty has been ratified and is
the law of the land.

But I can follow the Senator’s logic
and I can agree with him on a couple
of points. Congress does have the
power of the purse. But the Senator’s
resolution and the Senator’s amend-
ment is cutting off funding based upon
an interpretation for a possible future
action, a future action by the Presi-
dent of the United States.

So this is not saying we are going to
deny you funds for the MX missile.
You are denying them funds specifi-
cally for an interpretation of the ABM
Treaty. And I have a very difficult
time saying how this is not an inter-
pretation of the amendment.

I mean, the very first paragraph:

Funds appropriated or otherwise made
available to the Department of Defense
during fiscal years 1988 and 1989 may not be
obligated or expended to develop or test
antiballistic missile systems or components
which are sea based, air based, space based,
or mobile land based.
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That is almost identical language to
that which is in article 5 of the ABM
Treaty.

So I say to my friend from Michigan:
Sure, I can follow you and agree with
you that Congress has the right to cut
off funds for certain ongoing pro-
grams. This is not an ongoing pro-
gram. This is an interpretation of a
treaty and what really makes matters
worse, is that it invites the House of
Representatives by majority vote to
undo what the U.S. Senate could say
was the interpretation of the treaty
we are going to invite far more in-
volvement on interpretation of trea-
ties and other treaty matters from our
friends over in the House.

Mr. LEVIN. Are you really suggest-
ing that the House of Representatives
has an obligation of appropriating
funds which it believes violate the law
of the land? Are you suggesting that
treaties of this country are not bind-
ing on the House? Are you suggesting
that when appropriating money the
House does not have to consider the
law of the land—including treaties
which are part of the law of the land?
Is that what your suggestion is?

Because I tell you I reject it. I think
your problem really is not with this
language, it is with the Constitution,
which reguires that appropriations of
funds be by both Houses.

Mr. QUAYLE. I have absolutely no
problem with that.

Mr. LEVIN. I think your other prob-
lem is that you do not consider trea-
ties to be part of the law of the land.

Mr. QUAYLE. I certainly do.

Mr. LEVIN. Well, if you accept both
of those, then the House in appropri-
ating funds pursuant to the law of the
land must consider treaties and has a
right to. They are not interpreting
treaties—

Mr. QUAYLE. Let me ask my friend
this—

Mr, LEVIN. In any way other than
in the appropriation of funds. And
now let me read you the amendment
on the MX basing mode.

None of the funds appropriated in this
resolution may be obligated or expended to
initiate full-scale engineering development
of basing modes for the MX missile until
such basing mode is approved by both
Houses of Congress in a concurrent resolu-
tion.

And now let me read you from some
of the debate.

Senator M1TcHELL supporting this:

A third reason for stripping this resolu-
tion of MX missile production funding re-
lates to the fact that the Dense Pack basing
arrangement may violate the letter and
spirit of the SALT I Agreement to which
the United States is a party and the provi-
sions of the SALT II Agreement which
President Reagan is pledged to follow as
long as the Soviets do likewise.

Let me read you another statement
of Senator Byrp in this case, in terms
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of supporting this restriction on MX
production money.

The administration overlooks the fact
that its Dense Pack proposal may reason-
ably be interpreted as a violation of the
SALT II Treaty draft which the administra-
tion has said that it, and the Soviets, are
both abiding by.

So there were many people in this
debate who felt we should restrict
those funds because they wanted
money to be spent consistent with the
law of the land. The law of the land
includes treaties. That is the most
direct answer I can give to my dear
friend from Indiana, I may say, that
the law of the land includes treaties
and that when it comes to the appro-
priation of funds we should act pursu-
ant to the Constitution.

Mr. QUAYLE. As I had said before,
there are a number of things up to a
certain point where I wholeheartedly
agree with my friend from Michigan. I
agree that the Congress has the power
of the purse, to agree to condition or
disapprove treaties. Furthermore, on
this particular resolution, you are not
denying money for a specific program
for a specific test or development, be-
cause the administration has said,
somewhat improperly, that they are
not moving to the legally correct inter-
pretation. So we are cutting off money
based on a prospective, down the road,
hypothetical situation that the Presi-
dent may not go to. There is not a spe-
cific program, so it is not a specific ap-
propriation.

The Senator knows full well that
once the President made that decision
to go to the legally correct interpreta-
tion——

Mr. LEVIN. They have not made
that decision.

Mr. QUAYLE. That is what I am
saying, that this amendment is not at-
tempting to deny funds to a specific
program because there is not a specific
ongoing program under the legally
correct interpretation.

Mr. LEVIN. We do not know yet
whether the administration will move
to a broad interpretation. All we are
saying is that we do not want to write
a blank check that will give them the
right to unilaterally move to that
without our having a role in the proe-
ess. What you want us to do is to write
a check for $4.5 billion this year for
SDI and then tell the administration
to take the money and run: “You can
do whatever you want and we will not
have a role.”

It is very possible that if the admin-
istration decided to interpret this
treaty in a new way, the broad way,
that the Congress might not appropri-
ate $4.5 billion or authorize $4.5 bil-
lion. There are a whole lot of us who
would never vote $4.5 billion if the ad-
ministration were going to move to a
new or broad interpretation of the
ABM Treaty.
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In other words, it is contingent. We
put the $4.5 billion in but that is on
the understanding of the representa-
tion that has been made to us, that
they will continue to operate under
the traditional or narrow interpreta-
tion of the ABM Treaty. You are
saying, “What the heck, write the
check. If they want to move to the
new interpretation, that is our tough
luck.”

It is not our tough luck. It is the
Constitution’s tough luck if we allow
that to happen.

Mr. QUAYLE. It is the Constitu-
tion’s tough luck, which this Senator
is preparing to do, to pass an arms
control bill and decide what the ma-
jority of the Senate wants to have as
an interpretation of the treaty, which
I submit is not constitutionally proper
for the Senate to do. I do not think
the Senator from Michigan has disput-
ed that, that the interpretation power
rests with the executive branch. But
the Senator's amendment is prema-
ture at best, premature because, as he
well knows, we get into all sorts of line
items. The SDI account has line items
for all sorts of programs and there is
no line item in there to go to the legal-
ly correct interpetation on testing and
development of SDI. The administra-
tion has further said when, in fact,
they move to such tests, not only will
they tell Congress, but in Congress we
pass laws all the time, and I am sure
the chairman of the Armed Services
Committee can pass out a bill in the
matter of hours, if he wants to, and
send it to the President saying, “We
do not want you to spend money on
this specific program.”

But that is not what we are engaged
in. We are engaged in the interpreta-
tion amendment. SALT II debate in-
cluded people who had an anxiety
about the dense pack, who did not
think it was going to work, who had
all sorts of names for that. Some
called it the dunce pack, things like
that. That is a debate I remember.
The Senator referred to it in the
debate concerning Senator MITCHELL
and others, where you and others had
concerns about the SALT Treaty and
the ABM Treaty.

A far more proper way to voice such
concerns is to make it a sense-of-the-
Senate resolution to have our voice
heard, rather than binding interpreta-
tion language on a defense authoriza-
tion bill, which I believe is absolutely
the wrong way to go. There is a seri-
ous question of the constitutional
issues. We, by a majority vote, will in-
terpret it as the law of the land, the
majority here, and on the other side,
will interpret what that treaty is as
the law of the land. Do you want the
Senate to start interpreting court
cases? Absolutely not. I know the Sen-
ator does not want that. But that is
exactly the type of direction we are
going.
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Mr. LEVIN. We appropriate money
all the time and we all the time deter-
mine whether the money is for a legal
purpose. We make those determina-
tions all the time around here. We do
not appropriate money for purposes
which are illegal. At least, I hope we
do not.

Let me conclude. We do not know,
and I am glad the Senator says at best
it is premature, but premature, it
seems to me, is the argument that the
President is going to move to a broad
interpretation. We do not know that
he will. The point is that we cannot
give him the unilateral right to do
that. We have a role in the appropria-
tion of money. We do not have to
write the check and say, “Here,” and
then allow him to expend or obligate
those funds under a totally different
set of circumstances than existed
when we appropriated the money, or
appropriate the money the way he has
come to us, which is that he is con-
tinuing at this moment to abide by the
traditional interpretation. We are not
under the obligation to say, “Here is
the money. You can now spend it any
way you want, broad or narrow.” We
are not obligated to do that.

We can say this. There is nothing in
the Constitution which prevents us
from putting a restriction on the ap-
propriation of funds. There is nothing
in the Constitution which says we
cannot tell the President of the United
States, “If, if, if you want to move to a
different interpretation of this treaty,
then we want you to come back and
see whether or not we will approve the
expenditure of these funds because we
might or might not have approved $4.5
billion if you told us you were going to
operate under a broad or new interpre-
tation of the ABM Treaty."”

That is all we are saying.

You want to label that, if you want
to label that, if you want to, that that
means we are interpreting a treaty.
The way I label that is that we are ap-
propriating funds and we want to do it
in a way which is legal, and we have a
right to do that.

I think we have taken an oath to do
it in the way which is legal.

I will go further with my friend
from Indiana. I think our oaths re-
quire us to authorize and appropriate
funds which are legal. You have con-
ceded that the treaty that we entered
into and ratified is part of the law of
this land.

Mr. QUAYLE. Now, I think we are
getting to another very fundamental
difference that the two of us have, not
only what this amendment is, what I
perceive to be an interpretation
amendment, and not an appropriation
amendment, because there is no broad
interpretation program that the Presi-
dent has yet requested. It is prospec-
tive. It is premature at best. But the
Senator has just said that if you want
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to give a blank check to do something,
that is illegal.

Mr. LEVIN. That some of us think
may be illegal.

Mr. QUAYLE. I do not see that to be
illegal.

Mr. LEVIN. There are many of us in
the Congress, perhaps a majority, who
believe that the interpretation which
was in effect from 1972 until 1985,
which was announced on television
might not be the correct interpreta-
tion. Many people believe in this Con-
gress that that is the correct interpre-
tation of the law which binds us, and
by the oath we have taken we have
said we will comply with that.

Mr. QUAYLE. That goes back to the
fundamental question I asked at the
beginning: Who is going to be the in-
terpreter of treaties? Will it be the ma-
jority of the House and the Senate or
the President? Once the President in-
terprets a treaty, if the Congress dis-
agreed with the interpretation, they
can delay funds to implement that in-
terpretation, because what the Con-
gress cannot do is to sit there and say,
“That is illegal and that you cannot
do.” Certainly, they can delay funds
for a specific request, but they simply
cannot interpret the treaty.

I believe what the Senator has said
is very important, because he said it
may be illegal. What he is asking the
Senate to do is to make the interpreta-
tion of what they believe the interpre-
tation of the treaty ought to be. That
is something that many of us feel is
fundamental to the Constitution in
the separation of powers in giving
flexibility to the executive branch in
this very important issue. There are
major differences on those two very,
very fundamental points.

Mr. LEVIN. I think that the Senator
from Indiana has actually in the last
few moments said pretty close to what
I think this amendment does, which is
once the President decides that he
wants to move to a new interpretation,
then we can deny funds. That is exact-
ly what this amendment keeps open as
an option. Without this amendment
the President can move to a new inter-
pretation. If he decides to do that and
could spend this money immediately,
it would then require¢ congressional
action in order to block the expendi-
ture of funds. Clearly if we can do
that, we can say in advance that if you
move to a new interpretation, you
ought to come back to us.

Mr. QUAYLE. Will the Senator yield
for a question at that point?

Mr. LEVIN. That is a distinction
without a difference. And the way you
have phrased it is really pretty close to
the purpose of this amendment. You
have said once the President inter-
prets, we can deny the funds. That is
very close to saying——

Mr. QUAYLE. You can deny the
funds for a request that the President
makes.
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Mr. LEVIN. It is very close to saying
if the President interprets we can deny
the funds and that is exactly what we
are doing here. We are not denying
the funds. We are simply saying if the
President interprets, we then want
you to come back and get approval for
the funds. So the Senator’s description
of what he thinks we can do—this two-
step process of once the President in-
terprets, then we can deny the funds—
is pretty much the intention of this
amendment. I would point out in sub-
section (b) of this amendment we say
that:

The limitation of subsection (a) shall
cease to apply if the President submits to
Congress a comprehensive report on the sys-
tems or components which the President
proposes to develop for test; and after such
report is received by Congress a joint resolu-
tion described in subsection (c¢) is introduced
and such joint resolution is enacted.

1 think my good friend from Indiana
would concede we cannot have here a
one-House veto or a one-House action.
That would violate the Chadha deci-
sion. You must have a two-House
action if anything is going to be legal.
It has to be two Houses not only be-
cause the appropriations process re-
quires two Houses, it requires two
Houses because any veto or any action
required by Congress must under the
Chadha decision be with two Houses.

If I can just add one other thing
which is really important I believe, it
is that we want to give Congress the
chance to act. What we have put in
here is expedited procedures to be sure
that Congress can decide. The reason
that that is so important is that it con-
firms what I have said. Along with
Senator Nuwnn, I am a cosponsor of
this amendment and this is legislative
history we are creating. What I have
said is we do not prejudge which inter-
pretation is correct. Now, the author
of the amendment is here representing
that to you. We did not prejudge
which interpretation is correct. What
we do prejudge and we do insist upon
is a role for the Congress in the appro-
priation of funds. We want to know, if
the President is going to move to a
new interpretation, that he is going to
do so, and then we want to decide
whether we want to allow $4.5 billion
to be spent under that new set of cir-
cumstances.

That is a very, very different set of
circumstances than exist now for
many—I will not say all, not for my
friend from Indiana—for many Mem-
bers of the Congress.

Mr. QUAYLE. Will the Senator yield
on that point?

Mr. LEVIN. I would be happy to
yield.

Mr. QUAYLE. He says this amend-
ment does not prejudge what the in-
terpretation of the treaty should be. If
that is the case—as a matter of fact,
there might be a way out of it—why
not add agreed statement D into the
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resolution and allow us to go ahead
and use money under article V and
agreed statement D? Agreed statement
D is not part of the resolution.

Mr. LEVIN. I think my friend would
agree—

Mr. QUAYLE. Would you add that,
agreed statement D, to the resolution?

Mr. LEVIN. No. And I think my
friend would be the first to agree that
the opinion of the State Department
legal counsel is that this new interpre-
tation of agreed statement D would
allow funds to be spent for the devel-
opments and testing of mobile ABM
systems and components. So if you put
that in, you are then saying that you
are wiping out the whole point of this,
which is if you want to move to a new
interpretation or broad interpretation
of the treaty, come back to the Con-
gress under expedited procedures and
get our approval. If you put the lan-
guage from agreed statement D in
there, you completely wipe out the ef-
ficacy of this amendment. The point
of this amendment——

Mr. QUAYLE. Why not put in the
whole treaty?

Mr. LEVIN. The point of this
amendment is not hidden. It is a very
clear amendment.

Mr. QUAYLE. I know. That is why I
am opposed to it.

Mr. LEVIN. It is a very clear amend-
ment and it should not be miscon-
strued by anyone. It does not pre-
judge. It does not state what is the
correct interpretation. And again, it is
important in terms of legislative histo-
ry.

My good friend from Indiana may
some day want to rely on history be-
cause if this language stays in the bill,
I would guess that if the President
wants to move to a broad interpreta-
tion of the treaty, my good friend
from Indiana will be coming back here
saying we should allow him to do it
under those expedited procedures. I do
not think then you are going to want
to argue that the Congress by the
adoption of section 233 put itself on
record as committing itself to the
narrow interpretation of the ABM
Treaty. Do you really want to say now
that, if we adopt section 233, we are
committing ourselves to the narrow in-
terpretation of the ABM Treaty? Are
you saying if we adopt section 233 you
are not going to come back here if the
President decides to move to a broad
interpretation and argue under those
expedited procedures that we ought to
let him spend the $4.5 billion under
the new interpretation? Is that what
you are saying?

Mr. QUAYLE. There is no doubt in
my mind that the Senator from Michi-
gan and the chairman of the Senate
Armed Services Committee, who are
authors of this amendment, believe in
the narrow interpretation. The reason
we have this amendment is because of
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your belief in the narrow interpreta-
tion and you do not want to see the
administration go to the legally cor-
rect interpretation. So therefore, I
presume people will be voting for that
and will be voting for the narrow in-
terpretation, which is an interpreta-
tion amendment, which is something
that I fundamentally object to and
that is the whole argument.

I think the Senator is stating it per-
haps better than I. It is the interpreta-
tion that I object to, not the spending
of money.

Mr. LEVIN. We believe it is Congress
having a role in the appropriation of
funds. Now, obviously we believe that
the narrow interpretation was the cor-
rect one. We have made that clear.
But the issue is this amendment does
not take the position that the narrow
interpretation is the correct one.

Now, I am a cosponsor of this
amendment. All I can do is repeat to
my friend from Indiana what our in-
tention is. It was crafted very, very
carefully to avoid putting Congress in
the position of saying that the narrow
interpretation is the correct interpre-
tation. It was crafted to give Congress
the right, if and when the President
moves to a broader interpretation, to
then decide whether we want $4.5 bil-
lion to be spent under those circum-
stances. That is all the amendment
does.

Now, then you say, “Well, gee, Sena-
tor NUNKN and Senator LEvIN have al-
ready expressed themselves in support
of the narrow interpretation.” And
that is true. But this amendment does
not adopt the narrow interpretation as
the interpretation of Congress.

Let me ask my friend a question he
has not answered. If and when we
adopt the language of this bill, section
233, are you then waiving your argu-
ment later on on this issue? Later on,
when the President comes to us under
these expedited procedures, will you
then be conceding that we have al-
ready adopted the narrow interpreta-
tion in this language? Are you going to
waive that right now?

Mr. QUAYLE. Absolutely not, be-
cause if in fact the President goes to
the legally correct interpretation, I
will be advancing and hoping that the
Congress in fact will approve that.

Now, under this resolution the ma-
jority of the Senate might be con-
vinced but a minority in the House can
undo what the majority of the Senate
just did. I would say that that is, in my
view, somewhat of a one-House veto.

Let me say one thing. The Senator
keeps saying that his intention is not
to interpret the treaty. I accept that. I
have worked with the Senator long
and hard on many issues and when he
tells me that is his intent, I accept
that. Let me just tell him something.
In expressing your intent, you could
do it a lot easier than by saying you do
not want a reference to the treaty by
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instead putting in the whole ABM
Treaty, or at least put in agreed state-
ment D. What the Senator has done is
to take out the most restrictive part of
the ABM Treaty that happens to be
compatible with the narrow interpre-
tation and it is certainly very difficult
for me to believe that you have not
got some bias and prejudice and you
want people to vote on your interpre-
tation because that is the only provi-
sion that is referenced in the resolu-
tion that is before the Senate in the
DOD bill. That is my difficulty.

Mr. LEVIN. That is the obvious way
of making reference to a narrow inter-
pretation of the treaty, which is exact-
ly what the amendment does. It says if
you want to move to a different inter-
pretation, come to us for approval.
That is all it says. That is the easiest
way of making reference to a narrow
interpretation of the treaty. The
words “narrow interpretation of the
treaty” are not words of art that can
easily fit to a statute.

Would my friend from Indiana be
happier if we said, if the President
wishes to move from a narrow to a
broad interpretation of the treaty,
then he should come back to the Con-
gress and get approval of the Con-
gress? Would he not be standing there
then?

Mr. QUAYLE. No. My desire would
be that when and if—and who knows
when this administration is going to
move toward the legally correct inter-
pretation. It has been quite some time.
It has slipped for a long time. We have
not gotten too far. But when they do
that, the Senator from Michigan, the
chairman of the Senate Armed Serv-
ices Committee, has plenty of time, op-
portunity, power of persuasion, and
other things I might add to get their
thought across in a very proper way.
They can deny the funds for a specific
request of this President or any Presi-
dent.

I do not have any problem with that.
I may oppose it. I am sure I would
oppose it. But I would face head-on
the denial of funds for a specific re-
guest that the administration has. It
would be a line item in the DOD bill
or the appropriation bill. We would
have not a hypothetical situation or a
theoretical situation way in advance.
We would have something up front
right now, we would debate it, argue
whether we want to go ahead with a
test, and maybe it would be the space-
based kinetic kill vehicle. Maybe they
say they want to test that. They can
test if they want to move toward test-
ing and development. It is all right
with me.

We can sit there and say hey, wait a
second. They are for a narrow inter-
pretation. We do not like that. If you
do not like it, strike it out. Delete it if
you do not like it. Whatever you wipe
out in the committee, try to restore on
the floor or whatever it may be.
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We can have a special bill. We do not
have to wait for the DOD authoriza-
tion bill.

This is a very important issue. I am
sure there are ways we can get it
before the Senate. I am sure the
House would help you out. They pass
everything quickly. If I understand
you, they ought to be equal parties in
these treaties particularly in the inter-
pretation. We will have some new con-
stitutional delegation of authority
going on around here.

Mr. LEVIN. The whole point is with-
out this language, the section 233, the
President can spend for testing and de-
velopment of the mobile system with-
out even a request. I am very much in-
trigued by the Senator’s position that
it is consitutional. If the President
reaches a new decision, interprets the
treaty in a broad way, then says that
is the way he is going to start spending
money, then the Congress can say,
“No, you are not."” The Senator would
say that that is not interpreting the
treaties. The Senator says Congress
can do that.

Mr. QUAYLE. Yes, denying funds.

Mr. LEVIN. Fence the funds in ad-
vance is what the Senator is saying. I
know of no constitutional authority
for that statement. I know of no con-
stitutional authority for the position
that we cannot put a fence around the
expenditure of money when we can
block the expenditure of those funds.

Mr. QUAYLE. What program is the
Senator fencing the money from?

Mr. LEVIN. I am just saying the
Senator has said we can block the ex-
penditure of funds based on our inter-
pretation of a treaty if it is different
from what the President just an-
nounced yesterday.

Mr. QUAYLE. It is not based on it.
It would be a denial of funds which
the Congress can tell. Tell me what
program the Senator is denying funds
for. He cannot tell me. There is not
one.

Mr. LEVIN. It can be anything.

Mr. QUAYLE. I wish there was one.
1 wish we could have a debate on this
program. I have been telling the ad-
ministration for a year that they
ought to get on with it. They have not.
I have lost that argument within the
administration thus far.

Mr. LEVIN. The Senator lost an-
other argument in the administration,
too, because Judge Sofaer does not call
this the legally correct interpretation.

Mr. QUAYLE. What is it called?

Mr. LEVIN. He says, “I have never
used that phrase, never.”

Mr. QUAYLE. What does he call it?

Mr. LEVIN. “It is a primitive phrase,
don’t you think. It is silly to talk about
this treaty, this ambiguous treaty with
phrases like that.” That is what Judge
Sofaer says about the Senator's de-
scription of this as the legally correct
interpretation.
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Mr. QUAYLE. I am delighted that
the Senator agreed, and congratulates
Judge Sofaer——

Mr. LEVIN. I do not congratulate.

Mr. QUAYLE. The Senator talked
about Judge Sofaer.

Mr. LEVIN. I did not congratulate.

Mr. QUAYLE. I am going to refer-
ence the Senator’s admiration for his
ability to interpret words and things
of that sort.

So I thank my dear friend from
Michigan.

Mr. LEVIN. He is balanced, in my
view.

Mr. QUAYLE. I know. Maybe we can
get more balance as Judge Sofaer be-
comes more known to other Senators
around here,

Mr. Levin, I want to show the Sen-
ator when Judge Sofaer comes up with
something that is credible, as he has
with this comment, I am the first to be
espousing the wisdom of the particular
comment that he has made. This one
it seems to me is.

He has a lot of wisdom and things of
that sort, and I certainly concur and
want to be associated with the Sena-
tor’s remarks.

Mr. LEVIN. Appropriating funds is
Congress' province. How many dollars
are spent on a program is Congress’
business, as is the question of how
those funds are spent.

Section 233 doesn't tell the Presi-
dent how to interpret the treaty. It
tells him how we are willing to spend
taxpayers’ dollars.

Congress regularly considers limits
on spending to conform that spending
to its view of the requirements of the
law of the land.

This was the case during the debates
on the MX basing mode called dense
pack. This was the case during debates
on aid to the Contras. This was the
case during the debates on funding for
the mining of Nicaraguan harbors.

In all those cases, Congress wanted a
role in funding programs which some
felt violated a treaty which the United
States had freely entered or agreed to
comply with even in absence of ratifi-
cation.

There's nothing new in what we are
doing here. The bill language simply
preserves Congress’ say in how SDI
dollars are spent. Section 233 simply
provides that Congress won't hand
over to the President the unilateral
decision on how those SDI dollars will
be spent.

The administration testified repeat-
edly that the SDI budget includes no
plans for the testing or development
of mobile ABM systems or compo-
nents. Based in part on that testimo-
ny, the Armed Services Committee
recommended the authorization of
$4.5 billion for SDI. Should we not be
able to rely on that if we want to?
Surely we can say that if the President
changes his mind and decides to apply
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a new interpretation, he should come
back to Congress for our approval.

The committee included section 233
in the bill to ensure that if the admin-
istration changed its mind, the Con-
gress would preserve its constitutional
prerogative to approve or disapprove
the expenditure of funds.

Section 233 does not impinge on the
President’s constitutional preroga-
tives. Rather it preserves the constitu-
tional prerogative of the Congress to
approve, disapprove, or limit the ex-
penditure of Federal funds.

There are a number of reasons why
Congress might decide to limit the ex-
penditure of funds for testing or devel-
opment of mobile ABM systems and
components.

We might decide that a move toward
near-term deployment of SDI is not
wise, regardless of what is permitted
or prohibited by a treaty to which we
are a party. We might decide that near
term technologies offer little hope for
an effective defense, and that there-
fore the SDI budget should be spent
on those technologies that offer more
promise in the long term. Or, we
might decide that such activity would
constitute a violation of specific U.S.
treaty commitments, and thus the law
of the land.

Some say a congressional effort to
exercise judgment on this issue would
be tying the President’s hands or pull-
ing the rug out from under our nego-
tiators. I'm afraid the rug rhetoric is
threadbare. We were told not to con-
strain the MX missile or its basing
mode—that we would thereby pull the
rug out from under our negotiators.
We were told not to cut the adminis-
tration’s annual SDI requests—that
would pull the rug out from under our
negotiators.

Well, we did both because our view
of national security led us in good con-
science to that conclusion. Our nego-
tiators are still standing firmly on a
stable rug. They are on the verge of
entering into significant agreements
with the Soviets and the administra-
tion admits we are powerful and
strong.

Opponents say that section 233 gives
the House of Representatives a one-
House veto. It's not section 233—it's
the Constitution which requires both
Houses of Congress to approve spend-
ing. This provision, section 233, does
not give the Congress any more au-
thority than the Constitution pro-
vides: it preserves the congressional
power to limit the way in which the
President spends money. It is the Con-
stitution which provides that both
Houses approve not just how much is
spent, but how Treasury funds are
spent.

As we celebrate the 200th anniversa-
ry of the Constitution, we must recog-
nize that all parts of the Constitution
deserve celebration—not just the Exec-
utive powers provision. No Congress
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worth its salt would give up the power
of the purse and turn over the purse
strings to the executive branch. There
is nothing unusual about Congress
making certain that funds are spent
according to law.

Under our Constitution, no Presi-
dent can demand a postdated blank
check and claim he is entitled to it.

No Congress worthy of the constitu-
tional grant of power over the purse
should write such a check.

I think our colloquy with Senator
QUuaYLE has brought out some of the
issues that I was going to go into. But
the important issue here on this day
we are celebrating the 200th anniver-
sary of the signing of our Constitution
is that this Congress has the right, the
obligation, the sworn duty to appropri-
ate funds. Senator QUAYLE I am afraid
wants to jump right to article III or
article II, get right to the executive
and judicial branches of the Constitu-
tion. There is an article I. It comes
first. It has to do with the Congress of
the United States. It has to do with
appropriation of funds. It has to do
with the purse strings.

We are not obligated to hand over
the money and allow the executive
branch to spend it any way it wants to.
We are both entitled and indeed obli-
gated to make sure that money is
spent in a way which is lawful and in
compliance with the laws of this land
including the treaty of this land. And
there is no distinction that I know of
in the Constitution between restrict-
ing the expenditure of funds as we
have and between doing what Senator
QUAYLE suggests he could accept,
which is to block the expenditure of
funds the day after the President an-
nounced a new interpretation of the
treaty. We are saying if and when the
President interprets the treaty in a
broad way, we want you to come back
to us for approval. That is all we are
saying.

I know of no doctrine in the Consti-
tution, no theory which would stop us
from placing a restriction on the ex-
penditure of funds in this way. We
have done it repeatedly in the past.
We did it in 1983 when it came to a
basing mode for the MX missile. We
said you cannot produce MX missiles
until you come back to us with a
report on a basing mode. We fenced
that money. We made the administra-
tion come back to the Congress. We
put in expedited procedures as we do
in this language in section 233 to make
certain that Congress could act follow-
ing a decision by the administration if
this administration decides to adopt a
broad interpretation of this treaty,
and again we do not know that they
will. If they do, all we are saying is
come back to us. We want a role. We
do not want to cut off those purse
strings and hand you the purse. We
want to keep those purse strings
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where this glorious Constitution
which we are celebrating today put
them, which is in the Congress of the
United States.

Mr. WARNER. Mr. President, at
some point would the distinguished
Senator from Michigan entertain a
question?

Mr. LEVIN. I am yielding the floor.

Mr. WARNER. I just much prefer if
he would just accept a question.

Mr. LEVIN. Sure.

Mr. WARNER. I have listened with
great interest to the Senator’s analysis
of this amendment, and he repeatedly
said we want just to look at it. He
keeps referring to the “we” and the
role of the Congress.

In the drafting of this amendment
did the Senator from Michigan, per-
haps the distinguished chairman of
the committee and others who collabo-
rated, look at an option whereby both
Houses proceeded to address the issue
in much the same way we address
other issues; namely we have to col-
laborate between the two Houses?

Mind you, by raising this question in
no way am I acceding to the propriety
or the advisability of the amendment.
But I am just interested.

Did you consider the option whereby
both Houses would participate, as we
do on other bills, and perhaps have a
conference, so that there is some joint-
ness between the two Houses, compa-
rable to the manner in which we pass
other laws? As has been pointed out
by the distinguished Senator from In-
diana and myself and many others, we
do read into this clearly a one-House
veto. It is of great concern to this
Chamber that the House of Repre-
sentatives, just a handful, could over-
ride the judgment of all 100 Senators
on this issue and, indeed, the Presi-
dent.

Hypothetically, suppose the Presi-
dent decided on a course of action in
accordance with the Levin-Nunn
amendment and came to Congress, as
specified in the amendment, and the
Senate, which is very knowledgeable
on this amendment now, debated it,
and all 100 Senators participated one
way or another, at least by voting on
it, and supported the President. Then
the House of Representatives—and I
do not say this in any pejorative
sense—summarily handles it. A hand-
ful of Members of the House happen
to assemble, and a majority present
and voting decide the issue and, in
effect, overrule the judgment of the
President of the United States and the
judgment of this Chamber.

My question to the Senator is this:
In devising this amendment, did you
consider an option—and I am not cer-
tain I can sit down and draft it right
away—by which both Houses collabo-
rate, go to conference, and then there
is some joint action of Congress, which
it seems to me would be more consist-
ent with your repeated use of the
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words, “We want you, Mr. President,
to come back and seek our approval.”

Mr. LEVIN. This language was pat-
terned after the Jackson approach in
the dense pack basing mode.

Mr. WARNER. Mr. President, I real-
ize that there are precedents, but now
that I reflect on them, the distin-
guished Senator from Indiana raised
one which did not relate to any treaty,
but we made a mistake perhaps in that
mechanism. We are in a critical situa-
tion. Some of us feel strongly that the
action of a single Chamber is tanta-
mount to the interpretation of a
treaty, so it is different from dense
pack and MX.

Mr. LEVIN. I am glad you acknowl-
edge that there is precedent for this,
because the dense pack approach was
exactly this. It required a concurrent
resolution of Congress.

There is a very simple basis for this.
The Constitution requires that money
be spent only after both Houses of
Congress approve. So you may not like
the fact that both Houses of Congress
have to approve the expenditure of
funds, but your problem is with the
Constitution.

Mr. WARNER. Mr. President, I do
not object in any way. I am proud to
be a Member of the Senate, and I rec-
ognize that both Chambers have to act
jointly on money bills. But I ask my
colleague: If you are going to do it,
why did you not try to devise a statu-
tory procedure by which both Houses,
acting together, have a conference,
and there is some jointness in the
action, before we overrule the Com-
mander in Chief of the Armed Forces,
the individual who under the Consti-
tution is given what I regard as pre-
eminent responsibility for this Nation
beyond its shores?

Mr. LEVIN. I know of no better
word for “joint” than “joint.” It re-
quires a joint resolution, under expe-
dited procedure.

Mr. WARNER. Is there a confer-
ence? Is there collaboration?

Mr. LEVIN. You say “collaboration.”
The only way you can have expedited
procedures—one way legally is to have
a joint resolution, which is what we
provide for, which is perfectly consti-
tutional, my friend will acknowledge.

Perhaps you can devise some other
approach to achieve a joint resolution.
There are perhaps many other ap-
proaches. Under the Constitution, a
joint resolution is what this language
requires, under expedited procedure.
So perhaps the Senator from Virginia
could devise another way to a joint
resolution, but this is the way this par-
ticular language reads.

Mr. WARNER. It seems to me that
on money bills, we go to conference
and send them to the President. This
issue is far more important, in my
judgment, than the money bills. This
goes to the very heart of the security
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of this Nation, this particular ABM
Treaty.

I am not pronouncing whether I am
for the broad, the narrow, or the third
position enunciated by the Soviets.
Why should we adopt a procedure that
preempts the work of the two Houses
together to share the views as to any
differences of opinion between the two
Houses?

Mr. NUNN. Mr. President, if the
Senator will yield, would the Senator
from Virginia prefer us to drop that
resolution and just leave that out, so
that it would just be an ordinary law
of Congress?

Mr. WARNER. We are looking at a
lot of options.

Mr. NUNN. That would just be the
normal procedure. We thought we
were putting something in that would
help the President, help the adminis-
tration, and help the overall feeling on
this subject by expedited procedure.
We can drop that, if that gives the
Senator concern, and we can have a
regular law, which is subject to debate
and filibuster and all that.

I am puzzled by the Senator’s objec-
tion to something which expedites the
President’s move.

Mr. WARNER. Mr. President, I am
talking about this Chamber working
on it. Then perhaps 30 or 40 Members
of the House might show up some day,
with a simple majority present and
voting, and could overrule the majori-
ty of this Chamber.

Mr. NUNN. Is that not the case with
the $4.5 billion in SDI? Is that not the
case of funding of every test in SDI,
every ship, every submarine, every
bullet, every pay raise? For everything
we provide for the military, we have to
have two Houses. The Senator being
from Virginia, I thought he would be
in favor of having the Senate and the
House.

Mr. WARNER. It would be nice to
go to conference and perhaps share
the views of the two Chambers.

Mr. NUNN. The way to do that is to
knock out the resolution and have it
go through the normal procedure of
having anyone on the floor of the
Senate being able to filibuster and
having 34 Senators being able to block
consideration of the resolution. The
Senator really does not want that,
does he?

Mr. WARNER. Mr. President, we
will work on that during the course of
the debate.

Mr. NICKLES. Mr. President, I join
my colleague and friend, Senator
WARNER, in his amendment to strike
out section 233, limitation on develop-
ment or testing of space-based and
other mobile antiballistic missile sys-
tems, which is included in the Depart-
ment of Defense authorization bill.

I, like many other Senators, have
been chagrined that we have been on
this bill so long and have spent a lot of
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time on this amendment. But this
amendment, which deals with restrict-
ing SDI, or the strategic defense initia-
tive, is very important. It is one that
may have very long and lasting impli-
cations, not only in the Congress, but
also in our negotiation process with
the Soviets, in the efforts we make
and the abilities we have in being able
to come up with systems designed and
capable of protecting the American
people, capable of protecting our coun-
try, capable of protecting our defense
capabilities.

As I have told the President and
some of my constituents, I think it is
high time we start working on develop-
ing systems that are capable of de-
stroying weapons, not people. That is
really the essence of what the strate-
gic defense initiative is all about.

Quite a few people are excited about
the fact that we are involved in negoti-
ations with the Soviets in Geneva and
Washington, DC, with Soviet Foreign
Minister Shevardnadze visiting with
Secretary Shultz; and people are opti-
mistic and hopeful that an agreement
can be reached on the INF talks. I
hope so, as well.

Also, there have been discussions
going on for a couple of years dealing
with the START talks and in the
space and defense technology talks.

I have visited with the Soviets and
know that the Soviet Union is con-
cerned about SDI. I have been pleased
and honored to participate as a Senate
observer for the arms control process.
The Soviets, in my mind, do not care
so much about the definition of what
you call a broad or a narrow interpre-
tation of the ABM Treaty. They are
interested in whether we design com-
ponents or systems capable of destroy-
ing their missiles.

They are interested in what kind of
progress has been made by the United
States on strategic defense. The Sovi-
ets take a very broad view of the ABM
Treaty. If there is any ambiguity in
any treaty, they will drive it to the
hilt. If it is to their advantage to do so
they will abrogate the treaty or violate
the treaty. Many times we have been
too silent dealing with treaty viola-
tions.

Is it not interesting that the United
States and the U.S. Senate will spend
s0 many hours, days, and months dis-
cussing the treaty, discussing one
clause of a treaty, article V in the
treaty, which is now inserted in this
DOD authorization bill? Is it not inter-
esting that we will spend so much time
and legal effort by the State Depart-
ment attorneys, by legal counsel, in
trying to define what we can do or
cannot do, and so little time in saying
what are the Soviets doing? Does it
really make any sense whatsoever for
the United States to impose restric-
tions on ourselves while the Soviet
Union does not.
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A treaty, Mr. President, is supposed
to be mutually binding, but time after
time, we find that the Soviets have not
bound themselves. But, we end up uni-
laterally binding ourselves.

That is not a wise course of action to
follow, but yet we have seen it happen
time and time again.

The net result of the language that
we have dealing with section 233 is ex-
actly that. We are imposing restric-
tions on ourselves by taking a piece of
the ABM Treaty out, placing it in the
middle of this authorization bill,
saying “funds appropriated or other-
wise made available to the Depart-
ment of Defense during fiscal years
1988 and 1989 may not be obligated or
expended to develop or test antiballis-
tic missile systems or components
which are sea based, air based, space
based, or mobile land based,” unless a
joint resolution of Congress agrees to
such thing.

Certainly the Soviet Union’s aggres-
sive ABM effort is not self-restricted.
If they are able to come up with a
system that increases their defense ca-
pability certainly they will do so.

I echo the comments of Senator
QuayLE who asked, is it not ironic that
we take only the one section of the
ABM Treaty and insert it into the
DOD bill? I will read article II, Mr.
President which we did not put in the
DOD bill, which says:

For the purposes of this Treaty an ABM
system is a system to counter strategic bal-
listic missiles or their elements in flight tra-
jectory, currently consisting of —

And then it enumerates several spe-
cific components. It did not say all
future systems. You might ask why
did it not include future systems. That
concerns the agreed statement D,
which was agreed upon there are some
disagreements on what agreed state-
ment D would do, but certainly this
question has been researched by Judge
Sofaer and many others. Paul Nitze,
Richard Perle, and many others who
were involved in the negotiations say
that it limited deployment. Agreed
statement D did not limit testing or
development.

If you read agreed statement D, it
says:

.. . the Parties agree that in the event
ABM systems based on other physical prin-
ciples and including components capable of
substituting for ABM interceptor missiles,
ABM launchers, or ABM radars are created
in the future. . .

Which implies to me that the nego-
tiators anticipated that other systems
to substitute for launchers and mis-
siles would be created in the future—

. specific limitations on such systems
and their components would be subject to
discussion in accordance with Article XIII
and agreement in accordance with Article
XIV of the Treaty.

In other words, in agreed statement
D it really says that, yes, there are
going to be future systems and we will

September 16, 1987

talk about them later. It did not pro-
hibit the systems. It did not prohibit
the development of those systems.

Yet by the language that we have in
the bill before us with the Levin-Nunn
amendment we are basically saying we
are not going to do that; for the next 2
years let us not spend any money in
testing and development. I think it is
more restrictive, much more restrictive
than what we have in the ABM
Treaty.

Can it be done?

I would say, yes, Congress has the
power of the purse. Congress can put
all kinds of amendments on how we
are going to spend money. The House
of Representatives went much further.
It said, “We will not spend any money
dealing with sublimits of SALT II1."”

Yes, language such as that can be
done.

So in a backward way which bothers
this Senator and should bother all
Senators, we basically have one or
both Houses by the power of the purse
say whether or not we are going to im-
plement the treaties. Certainly that is
possible. Yes, it is the President’s re-
sponsibility, the administration’s re-
sponsibility to conduct the negotia-
tions of a treaty. It is the Senate’s re-
sponsibility under the Constitution to
ratify the treaty. It takes both Houses
of Congress to fund those treaties, and
there is no doubt that both Houses,
yes, if they want to place undue re-
straints on those treaties they have
the power to do so, and it will all be
constitutional.

What seems ridiculous to me,
though, is for the Senate to place arbi-
trary restraints on the United States,
on our country, through the funding
process when the Soviet Union does
not. The Soviet Union has an aggres-
sive SDI Program, and ABM Program.
They are very active in an antiballistic
missile defense system, very active.
The United States has not been as
active as they have. They have not
only been active, they have not only
interpreted the treaty to the broadest
extent possible, but they have also vio-
lated the treaty, violated the treaty
time and time again.

We hear statements on the floor, we
even had a few Congressmen visit the
Krasnoyarsk radar. We hear some say
we think maybe it is a violation of the
letter of the law, maybe not the
intent, or vice versa.

The ABM Treaty, article VI, para-
graph (b) says, “the United States and
the Soviet Union agree not to deploy
in the future radars for early warning
of strategic ballistic missile attack
except in locations on the periphery of
national territory and oriented out-
ward.”

Krasnoyarsk fails in both those cate-
gories. It is a violation of the treaty.

We are nitpicking, arguing over this
broad-versus-narrow, and whether or
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not we are going to constrain scientists
and developers of the SDI Program
with very technical legal constraints.
There may be a legitimate difference
of opinion—I do not argue that, and I
certainly do not question the sincerity
of the sponsors of the amendment.
But as a net result, if this amendment
is implemented we will be constraining
the United States and we will not be
constraining the Soviet Union in any
way.

Now that makes no sense. That does
not work to the defense capabilities of
the United States. That does not make
the United States any safer. It actual-
ly increases our vulnerability. That is
not a smart thing to do. That is not
something we should do in this DOD
bill. It is not something we should do
on any other bill.

The President has stated he will
veto this bill if the Levin-Nunn lan-
guage is in it. He will be exactly cor-
rect in doing so. I would hope and pray
that he would.

Again, let us look at what the Sovi-
ets have said. In 1972 Soviet Defense
Minister Grechko proclaimed that
ABM Treaty imposed “no limitations
on the performance, the research, and
experimental work aimed at resolving
the problem of defending the country
against nuclear missile attack.”

Basically, he said that this treaty
will not stop the Soviets from protect-
ing their country. They adamantly
protected their right to be able to de-
velop and test systems, so they could
work on developing an ABM system.

Actually, the United States negotia-
tors sought an agreement to limit
future systems. They wanted to ban
testing. They wanted to ban develop-
ment. They wanted to ban deploy-
ment. All they received from the Sovi-
ets was banned deployment. That was
all they received. And even that part is
somewhat ambiguous as far as an
agreed statement D. But, they did not
receive an agreement to ban all future
systems.

We are getting ready to give it to
them. We are getting ready to impose
that limitation on the United States,
but we are not going to impose it on
the Soviet Union. That is what is
really absurd.

The Levin-Nunn amendment is not
the only thing which alarms me. It
may be the only amendment we are
discussing right now, but if you look at
the House language on arms control
issues, they want to further restrict
the United States. There is no limit to
the desire of many people in Congress
to place restrictions on the United
States without getting any comparable
restrictions on the Soviet Union.

I happen to think arms control trea-
ties can be good if you can actually get
some real reductions in weapons sys-
tems and if you can make sure that
both sides comply. And if they do not
comply, maybe we do more than just
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say, as we have in the past, “Oh, they
didn’t comply, but we are going to con-
tinue complying.”

In the case of the ABM Treaty, the
Soviet Union is not complying, and is
in gross violation of the treaty. They
even invite a group of Congressmen to
visit the grossest violation of the
treaty, the Krasnoyarsk radar, and the
Congressmen come back singing the
praises of it.

At the same time, we have our Con-
gress, both the House and now the
Senate, trying to impose very strict in-
terpretations of the treaty. We do not
want to violate one iota of the treaty
even though the Soviet Union is vio-
lating it every single day and we know
it and they know it.

In my opinion, that makes it very
difficult for us to be successful in the
negotiating eycle, which, again, I hope
that we are. We have a very compe-
tent team in Geneva and have made
real progress. I hope we do come up
with a treaty that really does reduce
the tension and that really does
reduce nuclear weapons.

But it has to be a treaty that is mu-
tually agreed to and mutually ob-
served. And if it is not mutually ob-
served, if the Soviets grossly violate it
or continue to violate others, I think
we should note that and not take
action to restrict our own develop-
ment, or restrict our testing. At the
same time as we are negotiating new
agreements, they are wantonly, ag-
gressively expanding their testing, ex-
panding their development, may even
be expanding their deployment in vari-
ous categories while we sit on our
hands. That does not increase our sta-
bility, our security, or our national in-
terests.

The timing for this amendment and
those amendments coming from the
House, particularly the one dealing
with SALT II sublimits, could not
have come at a worse time. SALT II
was never ratified. You go through the
constitutional process. Yes, the Carter
administration signed the SALT II
Agreement, but it had to be ratified by
the Senate. It was not ratified by the
Senate, even though it was strongly
controlled by the President's same
party.

Many people, Democrats and Repub-
licans, felt that treaty left a lot to be
desired. They did not think it was
equal. They did not think it would
help the security of the United States.
So we did not ratify the treaty. But
now we have one House that is trying
to mandate compliance with a particu-
lar section of the treaty, with just one
section of the treaty.

Just like this language that is in this
bill right now quotes from article V of
the treaty, but, as Senator QUAYLE
pointed out, it left out agreed state-
ment D which dealt with future sys-
tems. In other words, we put in lan-
guage that said no money whatsoever
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for development or testing of SDI. I
will mention the language again:

No money to test, deploy, or develop ABM
systems or components which are sea-based,
air-based, space-based or mobile land-based.

But it does not talk about what
ABM systems are as defined in article
II. It does not mention future systems
as discussed in agreed statement D. So
we take the most restrictive portion of
the ABM Treaty and insert it in the
DOD bill.

The House has done the same thing
on SALT II. They have said, “Well,
numerical sublimits, we mandate that.
Of course we won’'t mention the fact
that, yes, the Soviets have deployed
new missiles outside the range of the
treaty. We won’'t mention other areas
where they violated the SALT II
Treaty. We are going to just impose on
the United States one particular sec-
tion.”

Again, I just fail to see the wisdom
in that type of logic and the timing.
The timing of this amendment abso-
lutely could not be worse.

One of the reasons why several Sen-
ators on this side, myself included, did
not want to see the DOD bill come up
with this type of restriction was be-
cause we really are hopeful or optimis-
tic that maybe we can conclude a posi-
tive, real arms reduction treaty with
the Soviet Union on INF, intermediate
range missiles, zero-zero. We actually
want to bring down a whole category
of missiles. The Soviet Union has a lot
of SS-20 intermediate range missiles.
They are threatening all of Europe
and a lot of Asia. Let us reduce those
down to zero-zero. The President made
that proposal several years ago. A lot
of people from time to time say it is
not realistic. It is realistic. It is hap-
pening because we are persistent.

It can actually enhance security, in
my opinion, if it is real. If we actually
know they are destroying those mis-
siles, not just moving them back, not
redeploying them somewhere where
we do not see them. We have to make
sure. We have to verify. We have to ac-
tually witness those missiles being de-
stroyed or dismantled. But we can do
that. We are close to being able to do
that.

I think the negotiators have made
real progress in strategic systems, in
the long-range systems, those that
threaten the United States. And that
really is in the interest of the people
of the United States. That has a lot of
positive appeal. And they are talking
about really reducing the number of
warheads. That is positive.

Some people come back and say,
“Well, wait a minute. The big hangup
is SDI1.”

The reason why the Soviets are
really interested in doing something
on the strategic systems is that they
are concerned about SDI. They are
very concerned about SDI.
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I know that my colleagues and the
chairman of the Armed Services Com-
mittee, when we have gone to Geneva,
we have heard the Soviet negotiators
tell us time and time again, ‘“You are
not going to get anything on the stra-
tegic systems, the long-range systems,
if you do not give something on SDI.”

That tells you that they are con-
cerned about SDI. They want SDI in
on the table. They want to be able to
negotiate it.

Well, if we are not careful we are
going to give it to them.

We are not going to negotiate it, we
are just going to give it to them. What
sense does that make?

Do you remember canceling the B-1
bomber? Did we get them to cancel
the Backfire bomber when we can-
celed the production of the B-1
bomber back in the late seventies? We
did not get anything for it. That is
what we are doing here when we end
up basically handcuffing the SDI pro-
gram in this manner without getting
anything in return.

I happen to be an advocate of SDI. I
happen to think it makes sense for us
to try to develop systems capable of
protecting American people, American
cities, American weapons. Let us pro-
tect ourselves. Let us have weapons to
destroy weapons, instruments to de-
stroy weapons, instruments to protect
our people. That makes sense. It
makes eminent good sense. I do not
want to see us negotiate or throw that
away. I do not think we should. I cer-
tainly do not think we should throw it
away without getting anything in
return.

If we handicap ourselves by placing
undue restrictions on ourselves that
the Soviet Union does not have placed
on them, that is exactly what we are
doing.

I have Vvisited with General
Abrahamson. He said,

Yes, we can conduct an SDI program
under the narrow interpretation. But, yes, it
is going to also be much more expensive, a
lot costly, a lot more time consuming.

For what reason? Again the Soviets
do not impose that kind of restraint
on themselves.

For treaties to be positive they have
to be mutual. It has to apply to the
Soviets as well to ourselves. Frankly,
in the ABM Treaty we negotiated for
a strict treaty. We negotiated for a
treaty that would limit future testing,
development, and deployment. We did
not get it.

The Soviet Union knows that and
they have acted all along that this is
quite obvious. The strictness is not in
the treaty. But yet we are getting
ready to impose it upon ourselves. I do
not think that makes sense.

We should help our negotiators.
They are making real progress. They
have been negotiating for years. They
are getting close, very close, on INF.
They are not all that far away on
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doing something real on long-range
weapons systems, as well, on the
START talks.

Ambassador Lehman, in my opinion,
has done an outstanding job; an out-
standing job.

And I would encourage any Senator
on the floor and any Senator who
might be listening to contact the nego-
tiators. Call Ron Lehman, call Ambas-
sador Cooper, call Paul Nitze, call Max
Kampelman. Ask those individuals
who have been negotiating across the
table from the Soviet Union what this
amendment means. Ask them if we
should be placing restraints on the
SDI Program without even negotiat-
ing, without getting anything in
return. If you will ask them, I think
that they will tell you that they would
much prefer to see Congress not tie
their hands; to give them as much
flexibility as possible.

The Soviets are concerned about this
SDI Program. They are very con-
cerned. They would love to see us limit
it either through appropriations or
through legislation like we are getting
ready to do.

They would like to see the re-
straints. Do they have to trade any-
thing? Do they have to say: We will
limit any testing in these areas? The
Soviets do not have to give up any-
thing.

Did we negotiate and say, well, wait
a minute. We do not want you to en-
hance your capabilities for defensive
systems; we do not want you to be
doing any testing or development for
ABM systems, so we will both do this
together?

Are they giving up one iota for our
putting this language in? No. We are
constraining ourselves. We are not
constraining the Soviet Union.

To me, that is a very serious mis-
take; a serious mistake dealing with
ABM. It would be a serious mistake if
we acquiesced with the House lan-
guage dealing with SALT II. It would
be a mistake if we acquiesced in the
House language dealing with ASAT,
putting restrictions on ASAT.

All these are very important ques-
tions. The Soviets have an aggressive
ASAT program. I hate to see us take
unilateral positions that put us in an
inferior position, either negotiating or
strategically or in defense posture
with the Soviet Union.

I very much want and pray to have a
safer world. I happen to think we are
going to be much safer when we have
comparable systems and the Soviet
Union knows that we possibly have
systems capable of protecting our-
selves.

I was shocked when I learned that
we do not have systems capable of de-
stroying incoming Soviet ICBM's. A
lot of Americans do not know that.
They do not know that we cannot de-
stroy an intercontinental ballistic mis-
sile [ICBM’s] coming over the polar
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area. We can monitor it, we can retali-
ate, but we cannot destroy it, and that
is what we are really talking about
trying to develop with SDI. We are
talking about coming up systems able
to destroy missiles coming over. Let us
do that. Let us work on this.

You know, this is one of the things
that has disappointed me concerning
debate on this issue and all the techni-
calities dealing with broad versus
narrow. This may be great for the
legal counsel. They may love poring
over these voluminous mnegotiating
records. I myself have gone up, I have
read some of these negotiating
records. You can become tired of it
very quickly.

What really bothers me is we have
not spent the time talking about what
enhances the security of the United
States; what enhances the security of
free people. What can we do?

I wonder how many Senators have
really spent some time with General
Abrahamson or other people in the
Department of Defense asking what
can we do to protect ourselves? Can we
come up with capabilities, if we had an
early warning system or notice that,
yes, they are launching or preparing
to launch? Would a President have an
option? Would a President even have
an option to try and destroy those in-
coming missiles? Or is his only option
whether or not to retaliate and possi-
bly retaliate before those incoming
missiles strike? Launch before we are
stricken.

This is not really a very good option.
I would not want to be a Commander
in Chief and have my only option be
retaliation. I, personally, would like to
have a defensive option. I would like
it, if we had the Department of De-
fense be for defense, not for more and
more offense. I think the mutual as-
sured destruction [MAD] theory,
which really evolved in the early six-
ties, is absurd.

The MAD idea that we are going to
have so many offensive weapons and
you have so many and we both know it
will be so horribly destructive, so let
us not engage in nuclear hostilities—
that is dangerous. It is dangerous
when you have individuals like Qadha-
fi or Khomeini, who may have in their
hands, some day, a nuclear weapon.
What kind of option does that give us?

Oh, yes, they can inflict a lot of
damage on us and we can inflict more
damage on them. So the population
will suffer a tremendous pain and pen-
alty because we can retaliate in a
manner that is just as bad as theirs.

Would it not be much better to give
the Commander in Chief an option of
saying: Yes, we understand they have
a weapon, but we also have some sys-
tems capable of destroying that
weapon, destroying that weapon
before it does significant damage to
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our interests, to the interests of the
free people of the world?

We have a lot of responsibility in
this body, determining the outcome
and course of this issue. I just think it
would be a very, very serious mistake
if we handicapped those persons con-
ducting the trials, testing the efforts
to develop these systems, to place con-
straints on ourselves that greatly
exceed any constraint imposed on the
Soviet Union. I think it would be a se-
rious mistake.

So that is the reason why I think
this debate has gone on and on. I, for
one, will tell my colleagues that I
question whether or not we should fili-
buster.

I think it is important for people to
know this issue; to know it is impor-
tant. I feel confident the President
would veto.

If we do not have the votes to strike
this language, although I hope that
we do, let us hurry up and pass the
bill. Let us let the President veto the
bill and let us take it up again without
it on there. I am confident we have
the votes to sustain his veto. The
checks and balances can work.

I think, again, the time of bringing
forth this issue could not be worse. We
are negotiating. There is a short
period of time when we can come up
with, I think, a significant INF treaty.
Possibly we could do more.

I think this language, by constrict-
ing our negotiators, by constricting
our SDI Program, without getting
anything in return at the bargaining
table, is a very, very serious mistake.

So I hope that my colleagues will
join with me in support of the Warner
amendment.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The
Senator from South Carolina is recog-
nized, Senator HOLLINGS.

Mr. HOLLINGS. Mr. President, in
joining the debate at this time, let me
express a genuine regret, Mr. Presi-
dent, that no longer is the U.S. Senate
the world's most deliberative body.

I was privileged to be here when it
truly was deliberative. Debates in
those days were both educational as
well as inspirational. They educated
this Senator.

Indeed, that was the original pur-
pose of the Senate. As Jefferson told
Washington, out at Mount Vernon, in
rejecting the idea of a unicameral leg-
islature in favor of a bicameral legisla-
tive branch, the Senate would serve to
cool passions and permit dispassionate
decisionmaking. Jefferson said that
just as we pour scalding tea into a
saucer to cool it before drinking, so
the Senate would be a body where the
political passions are cooled and tem-
pered, where issues are decided delib-
eratively for the good of the country.

Likewise, the intrusion of television
has decreased the occasions and op-
portunities for genuine debate among
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Senators on the floor. Instead, we are
either back in our offices watching
floor action on TV, or we are on the
floor mugging for the cameras. The
other day, after I had raised a point
with a fellow Senator, instead of an-
swering me he kept looking high up to
the corner of the gallery. I asked my
assistant, “Where in the world is he
looking—who is he talking to?”

They answered, “Don’t you know, he
is talking to the camera up there.”

These days, we couldn’t care less
what a fellow Senator thinks, sees,
hears, or understands. We in the
South cannot learn from the North,
nor the East from the West. We in
rural areas cannot learn the problems
and lessons of metropolitan areas. We
each retreat into our parochial con-
cerns.

Oh sure, we all agreed on the idea of
government in the sunshine. Senators
got elected by taking the doors off the
offices. But now we have gone too far,
we have become sunburned. We have
gone to the extreme, to the point
where you cannot get Senators’ atten-
tion—particularly on matters as com-
plex as the ABM Treaty and the stra-
tegic defense initiative.

As concerns the debate now at hand,
Mr. President, the issue is not whether
the administration will have a blank
check. The Senator from Georgia and
the Senator from Michigan 2 years
ago began their backchannel assault
on the strategic defense initiative.
They have never supported it, Senator
LeviN has actually voted against SDI
at critical junctures.

Senators have had to fight tooth
and nail, not just in the authorization
process, but also through the appro-
priations process and into the continu-
ing resolution. Never mind the Soviets,
it has taken a battle royal just to
defend the United States of America
here in this august body.

We have heard all this scare talk
about boondoggles, costs amounting to
$2 trillion, and so on. Yet all that is
hoped for and all that could be hoped
for at this early stage is research, de-
velopment, and testing to see whether
it makes any sense to even consider de-
ployment.

We can argue ad infinitum about
whether SDI will work. But, Mr. Presi-
dent, the best evidence on that score is
what Mr. Gorbachev thinks. You
might not think it will work, I might
not think so, another man might have
doubts but Gorbachev is a true believ-
er. Twenty scientists cannot explain to
me how a plane flies, much less how
we got to the Moon, but we did it. I re-
member how they ridiculed Kennedy
when he said we were going to the
Moon.

Likewise, now we have a whole crew
of self-styled peace activists. How nice
to be wrapped in the mantle of peace
in contrast to us warmongers.
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Patrick Henry said, “peace, peace,
everywhere they cry peace”—200 years
ago—“but there is no peace.” Well,
there is peace today only because of
our nuclear deterrent on the one
hand, and our superiority of technolo-
gy on the other hand.

I heard the Senator from Michigan
talking about how his amendment was
just a modest little limitation. I said,
“That cannot be allowed to pass un-
challenged.” So here I am, and he has
beat a retreat.

“If you wish for peace,” as George
Washington said, “you must prepare
for war.”

President Kennedy was a young lad
in 1940, a senior at Harvard. His
father was Ambassador to the Court
of St. James. Traveling to Europe that
summer of 1940, the question in young
J.F.K.'s mind was how, after World
War I and in a short 20-year period,
the vanquished could have risen to
challenge the victor, how the great
British Empire could be brought to its
knees by an aggressive Germany.
Young Kennedy wrote this in his
senior thesis and later published it in
a book titled “Why England Slept.”
Kennedy noted that the argument by
Germany's neighbors in the 1930's was
“don’t worry.” After all, they said, it is
just a manifestation of the humilia-
tion that the Germans suffered in
defeat. It is just German macho, noth-
ing to worry about. Sure, they have a
bunch of arms, but they haven't any
place to use them. Well we soon found
out that they knew exactly how and
where to use these massive stockpiles
of arms. The illusion was shattered by
the occupations of the Sudetenland
and Poland in 1939.

Today we hear striking similar argu-
ments on the floor of the Senate.
They say we need not defend ourselves
or match the Soviet buildup. After all,
they say, the Soviets will never use
those arms.

Here in 1987, America sleeps. The
peace activists are fatalistic. They say
you cannot defend yourself against a
missile attack. But Mr. Gorbachev be-
lieves you can. He has spent billions of
rubles and 10 years of research. They
have a decade-long jump on us. They
are far ahead in space stations. Their
astronauts stay in space for nearly a
year at a time. Meanwhile, we are
floundering around trying to play
catchup ball amidst an obstacle course
of budget constraints.

The half-thinking and wishful think-
ing of the 1930’s is now heard here in
the U.S. Senate. Kennedy wrote about
it in “Why England Slept.”

Likewise I hear echoes of Sir Her-
bert Lawson on the House of Com-
mons saying that arms bleed social
programs. Here in the Senate, they
protest that we cannot affort SDI. Yet
the difference in the argument is be-
tween funding at $3.2 billion or fund-
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ing at $4.2 billion. How can we say, in
a $3.5 trillion economy, we cannot find
an additional $1 billion for research to
defend ourselves?

Another shibboleth—EKennedy wrote
of it in 1940 and today many in Amer-
ica believe it—is that arms cause war,
rather then prevent war. If only we
would set the example by laying down
our arms and hugging and loving, we
would have an international love-in.
Give Gorbachev a bear hug. Kiss his
glasnost. Whoopee. In this spirit, we
have a delegation of Congressmen vis-
iting Krasnoyarsk and pronouncing it
harmless.

Any honest Congressman would
have acknowledged he didn't know
what he was looking at. They are not
physicists. In contrast, our Govern-
ment has action pictures from our
overhead satellites. We know exactly
what Krasnoyarsk will do and exactly
what the violations are.

But the attitude is one of hear no
evil, see no evil. We are all swept up
with glasnost.

Jerry Ford said, when he was Presi-
dent in 1985, “Do not mention that
word détente anymore.” Here we are, a
decade later, proclaiming whoopee,
glasnost, and, after all, arms cause
war.

Down in Nicaragua, they said back
in 1979 that Danny Ortega was well in-
tentioned, that we should give him aid.
So we gave him aid and he kicked us in
the groin, he shut down democracy.
Now our entire hemisphere is threat-
ened, but we hear the cry, “Leave
Nicaragua alone. We don't want to
start a war.”

Similarly on trade, they fret that we
might start a trade war. Well, let the
record show that the first bill to pass
the National Congress 198 years ago
on the Fourth of July 1789 was a tariff
bill on some 700 imported items. We
started the trade war two centuries
ago in order to build the industrial
backbone of America.

So how naive can we be today? Do
we not read history? Do we not under-
stand anything about the greatness of
this land?

Will we get into an arms race by re-
searching SDI? The fact is, we are al-
ready in an arms race and we will con-
tinue to be in it. Hopefully, we will
always be able to best our adversary
thanks to our technology. After all,
there are not as many Americans as
there are Russians or Chinese. SDI is
fundamental to our security.

Mr. President, I can tell you here
and now that Mr. Gorbachev knows
what he is doing. Gorbachev is like
Louisiana politicians; they are smart;
they don't just wander into office. The
Presiding Officer did not get here via a
beauty contest. He got here with his
wits. But Brezhnev was not that
smart. He thought he could terrorize
and cow Europe, imposing hegemony
with his SS-20 intermediate-range
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missiles. And he almost succeeded. He
almost succeeded. You have got to give
President Reagan credit for sticking to
his guns, deploying Pershing II's and
cruise missiles. Meanwhile, all you
heard in Congress was a great hue and
cry that we must not deploy the Per-
shing II's because it would start an
arms race. Well, we deployed the
Pershings and now we are on the verge
of an arms-reduction agreement.

But Mr. Gorbachev with his glasnost
and PR skills is infinitely more shrewd
and savvy. He is going to win hegemo-
ny over Europe by taking away all of
our missiles. That will leave only his
144 Red Army divisions against our 40.
That is how he is going to do it. He is
out to destroy political will.

That is why I voted against the
Dole-Warner proposal. After all, if the
Soviets can get rid of those missiles
with inspections, and thereafter get
rid of chemical weapons with inspec-
tions, then they have checkmated
Maggie Thatcher. Meanwhile, they
convert a fertilizer factory and in 6
months’ time, they have built up a 10-
year supply of chemical arms.

So let us not hear this story about
how the Soviets are trying to save
money and how their economy is in
such bad shape. Let us not think that
SDI has brought the Soviets to the
bargaining table. They are at that
arms control table because they want
to be, because they have a strategy to
leave the West vulnerable. We never
should have toyed at Reykjavik with
the idea of complete nuclear disarma-
ment. Conventional arms have never
prevented war. Nuclear weapons have.

The United Kingdom knows the
value of a nuclear defense. Their con-
ventional deterrent is negligible. But
they are a secure nation thanks to
their nuclear missiles. That is the only
way they are going to be able to pro-
tect the British Isles, and they know
that. It is no surprise, then, that they
have grave misgiving about the cur-
rent pell-mell rush to repair President
Reagan’'s political standing by crip-
pling Europe's nuclear defense. He will
get his summit on arms control, and as
a result we are going to sap and de-
moralize NATO.

Back in 1971, Senator Mansfield and
I had a debate in the Senate about
bargaining chips. The SALT and ABM
negotiators told us categorically,
“Never vote for anything as a bargain-
ing chip. If you need it, vote for it.
Support it.” I repeat, the Soviets are
sophisticated these days. They know
what they want, what they need. They
will recognize a bargaining chip and
they simply will disregard it.” They
have far more sense than we give
them credit for and here we talk na-
ively like we are trying to protect a
bargaining chip in the current negotia-
tions over an INF Treaty. That is not
the issue.
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The issue plain and simple is wheth-
er we are going to trash the strategic
defense initiative program. As I said,
the Senator from Michigan started his
anti-SDI activism 2 years ago. He per-
suaded our distinguished colleague,
the Senator from Georgia to join him.
It is dismaying to me, at this crucial
hour in our history, that our leader-
ship is writing this language in the
bill: “Funds appropriated or otherwise
made available to the Department of
Defense during fiscal years 1988 and
1989 may not be obligated or expended
to develop or test antiballistic missile
systems.”

Well, heaven’s above, the armed
service crowd is supposed to be defend-
ing the United States and they say we
cannot spend any money to defend
ourselves. They know that what is pre-
vailing here will be done by a majority
vote rather than a two-thirds vote.
They will give us a new treaty. They
also know that 2 years from now they
can say “Well, we debated that and
now that you are ready to do some
testing, but our new, unique, restric-
tive interpretation of the ABM Treaty
says you can't test.” And, yes, SDI will
be eliminated as a bargaining chip.
But more important, it will be gone
from our security. Look what lies
ahead of us. We will have an INF
Treaty that disarms Europe. There
will be the overwhelming strategic of-
fensive weaponry that already exists
in the Soviet Union; there will be a
Soviet defensive system in space which
they are now beginning to develop. We
will see the Soviet lead, we will know
the Soviet lead, and we will under-
stand the Soviet lead. And we will be
subject to hegemony here in the
United States. Who thinks we are
going to end the world in order to save
Berlin? Who thinks we are going to
end the world to save any of those
countries which will not defend them-
selves because they will not appropri-
ate a lot of their GNP because the
United States does not have a draft to
show its commitment? But by that
time, the Soviets will have Finlandized
Europe and destroyed the United
States’ influence. We can then forget
about Angola and our commitments in
Africa. We can forget about our com-
mitments in the Far East. We can
forget about our commitments in this
hemisphere because they will have
taken over down in Latin America.
You know, Mr. President, we cannot
even find $100 million, to save freedom
in the Americas, I am going to have an
amendment on that based on a GAO
study which I had conducted. It exam-
ines our costs in the Persian Gulf. We
can find $100 million to protect oil
about 7,000 miles from here, but we
cannot find $100 million for freedom
in our hemisphere. It is a sad thing. It
is a very sad thing that we have to ob-
serve.
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So the issue here is not all of these
little nice sounding words in the de-
fense bill that we want the President
to come back and report to us. No, no.
They do not want any kind of testing
or developing of SDI technology. We
will get into more of that debate later
on—the successes that w2 have had in
SDI. But I am surprised at the tech-
nology developing so far on SDI. It is
very encouraging. We ought to appro-
priate more money to assure its con-
tinued success. That would be zppreci-
ated, and the validity of the program
and various technology can either be
proved or disproved.

So the issue is very, very clear here.
It is not our distinguished friend
Sofaer. I do not know him as well as I
should. But what I do know of him, he
is a professional. He is not & shield. He
is not a political tool to give the ad-
ministration a politicized decision. He
is proud of his profession. He is proud
as a former judge of the Federal
courts, and he has come to the Depart-
ment of State, and was given a charge.
He has fulfilled that charge in a very
intelligent and thorough fashion. He
realized his staff had made a halfway
report. The Senators from Michigan
and Georgia continue to attribute to
him what he corrected. And Judge
Sofaer has done his job in a profes-
sional fashion.

Various Senators and I have been up
on the fourth floor of the Capitol lis-
tening, learning, reading, and studying
the record of the treaty. I can tell you
here and now that the argument is
erudite and is professional as Sofaer is,
and his presentation is not the Sofaer-
Nunn controversy because I know who
wins on that score. Senator NUNN is
popular and respected in this body,
and the subject is complicated. And it
is too easy to roll over and say Sam
spent 3 days on this thing, presented it
to the body. My colleagues tell me “I
know what you are saying, but I am
going to stick with the chairman of
the Armed Services Committee.”

So that would end the entire debate.
I am afraid that is the point where we
are because we cannot get, with live
quorums and time given, the attention
of the body. They are tied up in trade,
budget, debt limit, and all the other
particular bills, and in markups in the
Appropriations Committee. So it is
very, very easy to take this involved
matter and—just as with the Judge
Bork nomination—there is a parade
that has already passed town. We will
vote with the chairman of the Armed
Services.

But I say most seriously this is a
dark day for the defenses of our coun-
try. Look at what people are saying.
Take Paul Nitze, whom I met I think
as Secretary of the Navy for Lyndon
Johnson. Here is a chief negotiator
saying that you can test and develop
SDI technology. Then there is Ambas-
sador Smith saying that you can test
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and develop. There is General Allison
saying that you can test and develop.
There is Harold Brown having written
that you can test and develop. There is
Secretary of State Rogers at the time
saying you can test and develop. There
is the chairman of the Joint Chiefs of
Staff, Admiral Moorer, saying you can
test and develop. There is General
Palmer, and he is testifying—which in-
cidentally was left out of the Nunn
presentation—saying you can test and
develop the system. All of those wit-
nesses and all of the subsequent prac-
tices go out of the window, and the
Senator from Georgia is ahead be-
cause the Members won't come and
listen.

I and the anti-SDI crowd won't
debate. But they are good at confus-
ing. Senator NUNN comes and says exo-
ties. If you can find the word “exotics”
in this treaty, I will jump off the
dome. Now we will make a second
jump off the dome. I am getting a
little bit more assured because they
cannot show me otherwise. I do not
mind if I am wrong. Just tell me, and
we will all quietly go away.

But the other strategy here is, as the
Senator said on yesterday, to confuse
fixed land-based and mobile systems.
And the inference is from the Senator
from Georgia in this confusion, that
article II controls fixed land-based and
article V controls mobile-based.

If we can find fixed land-based and
if we can find the mobile-based sys-
tems, treated in that fashion in this
treaty, I will jump off the dome.

Mr. NUNN. Will the Senator yield? I
do not contend, if I may, to my friend
from South Carolina, that article II
controls fixed land-based. Article II is
only the definitional section. It does
not differentiate between fixed land-
based and mobile, sea-based and air-
based. Article V defines what is limited
for testing and development purposes,
and article V excludes fixed ground-
based.

Mr. HOLLINGS. How does it ex-
clude it? I have the treaty.

Mr. NUNN. If the Senator will read
article V—

Mr. HOLLINGS. I read article V.

Mr. NUNN. I do not have it in front
of me. But if the Senator will read it
out loud.

Mr. HOLLINGS. All right. We will
read it out loud for the distinguished
chairman. Article V says each party
undertakes not to develop, test or
deploy the ABM systems or compo-
nents which are sea-based, air-based,
space-based, mobile land-based.

Mr. NUNN. That is right. The Sena-
tor just made it clear that it does not
include fixed land-based. That was
purposeful.

Mr. HOLLINGS. That's because
fixed land-based systems are those
current in 1972—defined in article 11—
and article V is tied to variants of
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those. Agreed statement D deals with
futuristic systems.

Mr. NUNN. It does not say fixed
land-based. Why does it say mobile
land-based? Because it is fixed land-
based. That is what the heart of arti-
cle V means. It excluded fixed land-
based but the United States wanted to
be able to test and develop our fixed
land-based laser systems. That was one
of the goals President Nixon gave to
the negotiators. So in article V we very
cautiously and very carefully excluded
fixed land-based.

The Senator, if he reads that, read it
again and again, he will see fixed land-
based is excluded there because we
wanted to test and develop the land-
based and we retain that right. We
still retain that right.

I thank my friend for yielding.

Mr. HOLLINGS. I thank the chair-
man for fashioning the debate his
way. As I said yesterday he confuses
by throwing in ground-based exotics,
not mobile, and fixed land-based. The
issue is current versus future—plain
and simple.

The entire argument and I am going
to elaborate again, was present and
future, not fixed land-based. Article II
says that for the purposes of this
treaty—and this defines the ABM sys-
tems—and ABM system is a system to
counter strategic ballistic missiles or
their elements in flight trajectory cur-
rently—currently—consisting of talk-
ing about the present 1972 as distin-
guished from agreed statement D,
which treats the future—ABM inter-
ceptor missiles, which are interceptor
missiles constructed and deployed for
an ABM role or a type tested by an
ABM mode, ABM launchers, which
are launchers constructed and de-
ployed for launching ABM interceptor
missiles, and ABM radars, which are
radars constructed and deployed for
an ABM role or of a type tested in an
ABM mode.

Paragraph 2 of article II further de-
fines the ABM system components
listed in paragraph 1 of this article as
including those which are (a) oper-
ational, (b) under construction (¢) un-
dergoing testing, (d) undergoing over-
haul, repair or conversion, or (e) moth-
balled—which are currently operation-
al, currently under construction, cur-
rently undergoing testing, currently
undergoing overhaul, repair, or con-
version, or currently mothballed.

Now that we have gotten away from
exotics, we have gotten to the crux of
the argument. So let us see whether
the negotiations were talking about
fixed land-based as compared to
mobile.

It is clear that the U.S. delegation
was instructed, “Don’t agree to flexi-
bility for the future. We want a con-
trolled future.”

The entire argument was whether or
not the future versus the current
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could be controlled—it was not the
issue of mobile-based versus land-
based.

We can look at the negotiating
record made at the time, because this
is extremely important. The Senator
from Georgia says agreement was
reached on September 15, 1971 where-
by future systems were controlled for-
ever. It is in the record, and I want to
get the exact quote. I quote Senator
NUNN:

The negotiating record shows that the
parties explicitly agreed that the restric-
tions on testing and deployment of mobile
space-based ABMs applied to any type of
present or future component of ABM sys-
tems, and this included exotics.

That was subsequent to the para-
graph where he was talking about the
debate they had as evidenced by the
negotiating record with respect to
United States and Soviet decisions on
articles VI between September 15 and
September 24. It is headed: “Sofaer
finds that parties fail to agree on lim-
iting exotics,” in this article.

Pay close attention. Senator NUNN
says,

Oh, no, that is wrong. The negotiating
record said that those restrictions applied to
any type of present or future components of
ABM systems.

That was on September 15, and that
is the distinguished chairman’s cate-
gorical statement on which he bases
his argument. I am going to show you
the categorical U.S. memorandum of
the negotiating record plus the state-
ments made at that time.

I have looked at the record and
found out first that the debate on
future systems begins before Septem-
ber 15.

(Mr. CONRAD assumed the chair.)

On August 17, 1971, Harold Brown,
one of the U.S. negotiators, and later
Secretary of Defense is quoted from a
U.S. ABM staff memorandum as fol-
lows:

Had we made it clear that in the first
paragraph we were talking about a ban on
deployment, but not on the development
and testing of future kinds of systems.

He was talking about future kinds of
systems, using the word “future” and
not fixed land based.

Academician Shchukin of the Soviet
staff said that if one could not point to
specific systems in or near develop-
ment status, the politicians and diplo-
mats would probably not be interested
in possibilities.

He was trying to say, “Tell me what
you are talking about.”

On August 24, again quoting from
that record:

The sides had achieved an understanding
that limitation should cover such systems of
ABM defense as radars, launchers, and
ABM interceptor missiles. ... In other
words, the treaty should have for its subject
ABM systems which could be technically de-
scribed and determined. . .

Remember the Nunn language, in
his presentation, about inferentially,
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generically describing and implicitly
inferring—I am going to get back to
that. Remind me, please.

Here is Shchukin saying that it has
to be technically described and deter-
mined.

“What did the U.S. have in mind in
speaking of such systems as devices?"”

That is the quotation from the U.S.
memorandum, the negotiating record,
on Shchukin, in 1971.

Here’'s Ambassador Smith, on
August 27: “If future systems were not
covered, uncertainties would increase.”

Ambassador Smith was carrying out
his charge, in charge of the negotiat-
ing team. He said, “Let us cover the
future.”

Harold Brown, on August 27, with
regard to U.S. article VI—it later
became V, indicated that—

Our objective in this Article 6 is to estab-
lish a commitment that neither side will
deploy ABM systems—including future
types of ABM systems—which might not
use ABM interceptor missiles, ABM launch-
ers, or ABM radars . . .

Again, he was trying to include
future systems. He was not talking
about the difference between fixed
land-based and mobile systems. This is
a straw man they put up and they
blamed Sofaer for it. He is not respon-
sible for it, because that is not the
treaty and that is not in the record
and that is not even in the treaty. The
argument was over current and future.
That was the entire argument.

On August 31, 1971, General Trusov:

A provision of the kind which the U.S.
side has proposed would add an undesirable
element of vagueness to our ABM agree-
ment . ..

Remember what I said yesterday,
that Garthoff said, “Be precise.” Re-
member when I said Ambassador
Gerard Smith said in his book it was
precise. Here they are arguing a year
before ratification. We ratified the
treaty in August 1972, and in August
1971, when joining in this ABM
Treaty, the Soviets said, “Let us not be
vague.”

These were lawyers. These were very
careful draftsmen. They did not want
vagueness, and they were not talking
about fixed, land-based versus mobile-
based.

I quote what Senator NUNN said yes-
terday. He said:

Because the Senator from South Carolina,
as Judge Sofaer did to begin with in this de-
liberations—and he has clarified a lot of
that since then—fails to distinguish between
ground-based and mobile-space-air testing.
Everyone agrees—and that was an American
position in the talks all along—that we were
going to protect our ability to test exotics as
long as they were ground-based exotics, not
mobile, not space, not air. This record is so
confusing because people do not distinguish
between the two.

If you want to study this record as
thoroughly as I have, do not get con-
fused by Senator NUNN's gymnastics.

I quote Senator NUNN again:
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There is no doubt that exotics can be
tested, but it is only a certain kind of exo-
ties, and that is mobile, air, and space, that
cannot.

He forms a treaty that never was
ratified. You cannot find that in this
treaty.

Mr. President, I ask unanimous con-
sent that the full text of the treaty be
printed at this point in the RECORD.

There being no objection, the treaty
was ordered to be printed in the
RECORD, as follows:

TREATY BETWEEN THE UNITED STATES OF
AMERICA AND THE UNION OF SOVIET SOCIAL-
1ST REPUBLICS ON THE LIMITATION OF ANTI-
BaLLISTIC MISSILE SYSTEMS

[Note—Signed at Moscow May 26, 1972;
Ratification advised by U.S. Senate August
3, 1972, Ratified by U.S. President Septem-
ber 30, 1972; Proclaimed by U.S. President
October 3, 1972; Instruments of ratification
exchanged October 3, 1972; Entered into
forece October 3, 1972.]

The United States of America and the
Union of Soviet Socialist Republics, herein-
after referred to as the Parties,

Proceeding from the premise that nuclear
war would have devastating consequences
for all mankind,

Considering that effective measures to
limit anti-ballistic missile systems would be
a substantial factor in curbing the race in
strategic offensive arms and would lead to a
decrease in the risk of outbreak of war in-
volving nuclear weapons,

Proceeding from the premise that the lim-
itation of anti-ballistic missile systems, as
well as certain agreed measures with respect
to the limitation of strategic offensive arms,
would contribute to the creation of more fa-
vorable conditions for further negotiations
on limiting strategic arms,

Mindful of their obligations under Article
VI of the Treaty on the Non-Proliferation
of Nuclear Weapons.

Declaring their intention to achieve at the
earliest possible date the cessation of the
nuclear arms race and to take effective
measures toward reductions in strategic
arms, nuclear disarmament, and general and
complete disarmament,

Desiring to contribute to the relaxation of
international tension and the strengthening
of trust between States,

Have agreed as follows:

ARTICLE I

1. Each party undertakes to limit anti-bal-
listic missile (ABM) systems and to adopt
other measures in accordance with the pro-
visions of this Treaty.

2. Each Party undertakes not to deploy
ABM systems for a defense of the territory
of its country and not to provide a base for
such a defense, and not to deploy ABM sys-
tems for defense of an individual region
except as provided for in Article III of this
Treaty.

ARTICLE II

1. For the purpose of this Treaty an ABM
system is a system to counter strategic bal-
listic missiles or their elements in flight tra-
jectory, currently consisting of:

(a) ABM interceptor missiles, which are
interceptor missiles constructed and de-
ployed for an ABM role, or of a type tested
in an ABM mode;

(b) ABM launchers, which are launchers
constructed and deployed for launching
ABM interceptor missiles; and
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(¢) ABM radars, which are radars con-
structed and deployed for an ABM role, or
of a type tested in an ABM mode,

2. The ABM system components listed in
paragraph 1 of this Article include those
which are:

(a) operational;

(b) under construction;

(c) undergoing testing;

(d) undergoing overhaul, repair or conver-
sion; or

(e) mothballed.

ARTICLE IIT

Each Party undertakes not to deploy
ABM systems or their componcnts except
that: J

(a) within one ABM system deployment
area having a radius of one hundred and
fifty kilometers and centered n the Party's
national capital, a Party may ceploy: (1) no
more than one hundred ABM liunchers and
no more than one hundred ABM interceptor
missiles at launch sites, and (2) ABM radars
within no more than six ABM raidar com-
plexes, the areas of each complex being cir-
cular and having a diameter of no more
than three kilometers; and

(b) within one ABM system deployment
area having a radius of one hundred and
fifty kilometers and containing ICBM silo
launchers, a Party may deploy: (1) no more
than one hundred ABM launchers and no
more than one hundred ABM interceptor
missiles at launch sites, (2) two large
phased-array ABM radars comparable in po-
tential to corresponding ABM radars oper-
ational or under construction on the date of
signature of the Treaty in an ABM system
deployment area containing ICBM silo
launchers, and (3) no more than eighteen
ABM radars each having a potential less
than the potential of the smaller of the
above-mentioned two large phased-array
ABM radars.

ARTICLE 1V

The limitations provided for in Article III
shall not apply to ABM systems or their
components used for development or test-
ing, and located within current or addition-
ally agreed test ranges. Each Party may
have no more than a total of fifteen ABM
launchers at test ranges.

ARTICLE V

1. Each Party undertakes not to develop,
test, or deploy ABM systems or components
which are sea-based, air-based, space-based,
or mobile land-based.

2. Each Party undertakes not to develop,
test, or deploy ABM launchers for launch-
ing more than one ABM interceptor missile
at a time from each launcher, not to modify
deployed launchers to provide them with
such a capability, not to develop, test, or
deploy automatic or semi-automatic or
other similar systems for rapid reload of
ABM launchers.

ARTICLE VI

To enhance assurance of the effectiveness
of the limitations on ABM systems and
their components provided by the Treaty,
each Party undertakes:

(a) not to give missiles, launchers, or
radars, other than ABM interceptors mis-
siles, ABM launchers, or ABM radars, capa-
bilities to counter strategic ballistic missiles
or their elements in flight trajectory, and
not to test them in an ABM mode; and

(b) not to deploy in the future radars for
early warning of strategic ballistic missile
attack except at locations along the periph-
ery of its national territory and oriented
outward.

CONGRESSIONAL RECORD—SENATE

ARTICLE VII

Subject to the provisions of this Treaty,
modernization of ABM systems or their
components may be carried out.

ARTICLE VIII

ABM systems or their components in
excess of the numbers or outside the areas
specified in this Treaty, as well as ABM sys-
tems or their components prohibited by this
Treaty, shall be destroyed or dismantled
under agreed procedures within the shortest
possible agreed period of time.

ARTICLE IX

To assure the viability and effectiveness
of this Treaty, each Party undertakes not to
transfer to other States, and not to deploy
outside its national territory, ABM systems
or their components limited by this Treaty.

ARTICLE X

Each Party undertakes not to assume any
international obligations which would con-
flict with this Treaty.

ARTICLE X1

The Parties undertake to continue active
negotiations for limitations on strategic of-
fensive arms.

ARTICLE XI1

1. For the purpose of providing assurance
of compliance with the provisions of this
Treaty, each Party shall use national tech-
nical means of verification at its disposal in
a manner consistent with generally recog-
nized principles of international law.

2. Each Party undertakes not to interfere
with the national technical means of verifi-
cation of the other Party operating in ac-
cordance with paragraph 1 of this Article.

3. Each Party undertakes not to use delib-
erate concealment measures which impede
verification by national technical means of
compliance with the provisions of this
Treaty. This obligation shall not require
changes in current construction, assembly,
conversion, or overhaul practices.

ARTICLE XIII

1. To promote the objectives and imple-
mentation of the provisions of this Treaty,
the Parties shall establish promptly a
Standing Consultative Commission, within
the framework of which they will:

(a) consider questions concerning compli-
ance with the obligations assumed and re-
lated situations which may be considered
ambiguous;

(b) provide on a voluntary basis such in-
formation as either Party considers neces-
sary to assure confidence in compliance
with the obligations assumed;

(e) consider questions involving unintend-
ed interference with mnational technical
means of verification;

(d) consider possible changes in the strate-
gic situation which have a bearing on the
provisions of this Treaty;

(e) agree upon procedures and dates for
destruction or dismantling of ABM systems
or their components in cases provided for by
the provisions of this Treaty;

(f) consider, as appropriate, possible pro-
posals for further increasing the viability of
this Treaty; including proposals for amend-
ments in accordance with the provisions of
this Treaty;

(g) consider, as appropriate, proposals for
further measures aimed at limiting strategic
arms,

2. The Parties through consultation shall
establish, and may amend as appropriate,
Regulations for the Standing Consultative
Commision governing procedures, composi-
tion and other relevant matters.
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ARTICLE XIV

1. Each Party may propose amendments
to this Treaty. Agreed amendments shall
enter into force in accordance with the pro-
cedures governing the entry into force of
this Treaty.

2. Five years after entry into force of this
Treaty, and at five-year intervals thereafter,
the Parties shall together conduct a review
of this Treaty.

ARTICLE XV

. 1. This Treaty shall be of unlimited dura-
ion.

2. Each Party shall, in exercising its na-
tional sovereignty, have the right to with-
draw from this Treaty if it decides that ex-
traordinary events related to the subject
matter of this Treaty have jeopardized its
supreme interests. It shall give notice of its
decision to the other Party six months prior
to withdrawal from the Treaty. Such notice
shall include a statement of the extraordi-
nary events the notifying Party regards as
having jeopardized its supreme interests.

ARTICLE XVI

1. This Treaty shall be subject to ratifica-
tion in accordance with the constitutional
procedures of each Party. The Treaty shall
enter into force on the day of the exchange
of instruments of ratification.

2. This Treaty shall be registered pursu-
ant to Article 102 of the Charter of the
United Nations.

Done at Moscow on May 26, 1972, in two
copies, each in the English and Russian lan-
guages, both texts being equally authentic.

For the United States of America:

RICHARD NIXON,

President of the
United States of
America.

For the Union of Soviet Socialist Repub-
lics:
L.I. BREZHNEV,
General Secretary of
the Central Com-
miliee of the
CPSU.

AGREED STATEMENTS, COMMON UNDERSTAND-
INGS, AND UNILATERAL STATEMENTS REGARD-
ING THE TREATY BETWEEN THE UNITED
STATES OF AMERICA AND THE UNION oOF
SOVIET SOCIALIST REPUBLICS ON THE LImI-
TATION OF ANTI-BALLISTIC MISSILES

1. AGREED STATEMENTS

The document set forth below was agreed
upon and initiated by the Heads of the Del-
egations on May 26, 1972 (letter designa-
tions added);

Agreed statements regarding the treaty
between the United States of America and
the Union of Soviet Socialist Republics on
the limitation of anti-ballistic missile
system.

[A] The Parties understand that, in addi-
tion to the ABM radars which may be de-
ployed in accordance with subparagraph (a)
of Article III of the Treaty, those non-
phased-array ABM radars operation on the
date of signature of the Treaty within the
ABM system deployment area for defense of
the national capital may be retained.

[B] The Parties understand that the po-
tential (the product of mean emitted power
in watts and antenna area in square meters)
of the smaller of the two large phased-array
ABM radars referred to in subparagraph (b)
of Article III of the Treaty is considered for
purpose of the Treaty to be three million.

[C] The Parties understand that the
center of the ABM system deployment area
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centered on the national capital and the
center of the ABM system deployment area
containing ICBM silo launchers for each
Party shall be separated by no less than
thirteen hundred kilometers.

[D] In order to insure fulfillment of the
obligation not to deploy ABM systems and
their components except as provided in Arti-
cle III of the Treaty, the Parties agree that
in the event ABM systems based on other
physical principles and including compo-
nents capable of substituting for ABM inter-
ceptor missiles, ABM launchers, or ABM
radars are created in the future, specific
limitations on such systems and their com-
ponents would be subject to discussion in ac-
cordance with Article XIT and agreement in
accordance with Article XIV of the Treaty.

[E] The Parties understand that Article V
of the Treaty includes obligations not to de-
velop, test or deploy ABM interceptor mis-
siles for the delivery by each ABM intercep-
tor missile of more than one independently
guided warhead.

[F] The Parties agree not to deploy
phased-array radars having a potential (the
product of mean emitted power in watts and
antenna area in square meters) exceeding
three million, except as provided for in Arti-
cles III, IV and VI of the Treaty, or except
for the purposes of tracking objects in outer
space or for use as national technical means
of verification.

[G] The Parties understand that Article
IX of the Treaty includes the obligation of
the US and the USSR not to provide to
other States technical descriptions or blue
prints specially worked out for the construc-
tion of ABM systems and their components
limited by the Treaty.

2. COMMON UNDERSTANDING

Common understanding of the Parties on
the following matters was reached during
the negotiations.

A. Location of ICBM Defenses—The U.S.
Delegation made the following statement on
May 26, 1972:

“Article III of the ABM Treaty provides
for each side one ABM system deployment
area centered on its national capital and one
ABM system deployment area containing
ICBM silo launchers. The two sides have
registered agreement on the following .tate-
ment: “The Parties understand that the
center of the ABM system deployment area
centered on the national capital and the
center of the ABM system deployment area
containing ICBM silo launchers for each
Party shall be separated by no less than
thirteen hundred kilometers.” In this con-
nection, the U.S. side notes that its ABM
system deployment area for defense of
ICBM silo launchers, located west of the
Mississippi River, will be centered in the
Grand Forks ICBM silo launcher deploy-
ment area. (See Agreed Statement [C1.)”

B. ABM Test Ranges—The U.S. Delega-
tion made the following statement on April
26, 1972:;

“Article IV of the ABM Treaty provides
that “the limitations provided for in Article
III shall not apply to ABM systems or their
components used for development or test-
ing, and located within current or addition-
ally agreed test ranges.” We believe it would
be useful to assure that there is no misun-
derstanding as to current ABM test ranges.
it is our understanding that ABM test
ranges encompass the area within which
ABM components are located for test pur-
poses. The current U.S. ABM test ranges are
at White Sands, New Mexico, and at Ewaja-
lein Atoll, and the current Soviet ABM test
range is near Sary Shagan in Kazakhstan.

CONGRESSIONAL RECORD—SENATE

We consider that non-phased array radars
of types used for range safety or instrumen-
tation purposes may be located outside of
ABM test ranges. We interpret the refer-
ence in Article IV to “additionally agreed
test ranges” to mean that ABM components
will not be located at any other test ranges
without prior agreement between our Gov-
ernments that there will be such additional
ABM test ranges.”

On May 5, 1972, the Soviet Delegation
stated that there was a common under-
standing on what ABM test ranges were,
that the use of the types of non-ABM
radars for range safety or instrumentation
was not limited under the Treaty, that the
reference in Article IV to ‘“additionally
agreed” test ranges was sufficiently clear,
and that national means permitted identify-
ing current test ranges.

C. Mobile ABM Systems—On January 29,
1972, the U.S. Delegation made the follow-
ing statement:

“Article V(1) of the Joint Draft Text of
the ABM Treaty includes an undertaking
not to develop, test, or deploy mobile land-
based ABM systems and their components.
On May 5, 1971, the U.S. side indicated that,
in its view, a prohibition on deployment of
mobile ABM systems and components would
rule out the deployment of ABM launchers
and radars which were not permanent fixed
types. At that time, we asked for the Soviet
view of this interpretation. Does the Soviet
side agree with the U.S. side’s interpretation
put forward on May 5, 19712"

On April 13, 1972, the Soviet Delegation
said there is a general common understand-
ing on this matter.

D, Standing Consultative Commission—
Ambassador Smith made the following
statement on May 22, 1972:

“The United States proposes that the
sides agree that, with regard to initial im-
plementation of the ABM Treaty's Article
XII on the Standing Consultative Commis-
sion (SCC) and of the consultation Articles
to the Interim Agreement on offensive arms
and the Accidents Agreement,' agreement
establishing the SCC will be worked out
early in the follow-on SALT negotiations;
until that is completed, the following ar-
rangements will prevail: when SALT is in
session, any consultation desired by either
side under these Articles can be carried out
by the two SALT Delegations; when SALT
is not in session, ad hoc arrangements for
any desired consultations under these Arti-
cles may be made through diplomatic chan-
nels."

Minister Semenov replies that, on an ad
referendum basis, he could agree that the
U.S. statement corresponded to the Soviet
understanding.

E. Standstill—On May 6, 1972, Minister
Semenov made the following statement:

“In an effort to accommodate the wishes
of the U.S. side, the Soviet Delegation is
prepared to proceed on the basis that the
two sides will in fact observe the obligations
of both the Interim Agreement and the
ABM Treaty beginning from the date of sig-
nature of these two documents.”

In reply, the U.S. Delegation made the
following statement on May 20, 1972:

“The U.S. agrees in principle with the
Soviet statement made on May 6 concerning
observance of obligations beginning from
date of signature but we would like to make

' See Article 7 of the Agreement to Reduce the
Risk of Outbreak of Nuclear War Between the
United States of America and the Union of Soviet
Socialist Republics, signed Sept. 30, 1971.
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clear our understanding that this means
that, pending ratification and acceptance,
neither side would take any action prohibit-
ed by the agreements after they had en-
tered into force. This understanding would
continue to apply in the absence of notifica-
tion by either signatory of its intention not
to proceed with ratification or approval.”

The Soviet Delegation indicated agree-
ment with the U.S. statement.

3, UNILATERAL STATEMENTS

The following noteworthy unilateral
statements were made during the negotia-
tions by the United States Delegation:

A, Withdrawal from the ABM Treaty—On
May 9, 1972, Ambassador Smith made the
following statement:

“The U.S. Delegation has stressed the im-
portance the U.S. Government attaches to
achieving agreement on more complete limi-
tations on strategic offensive arms, follow-
ing agreement on an ABM Treaty and on an
Interim Agreement on certain measures
with respect to the limitation of strategic
offensive arms. The U.S. Delegation believes
that an objective of the follow-on negotia-
tions should be to constrain and reduce on a
long-term basis threats to the survivability
of our respective strategic retaliatory forces.
The USSR Delegation has also indicated
that the objectives of SALT would remain
unfulfilled without the achievement of an
agreement providing for more complete lim-
itations on strategic offensive arms. Both
sides recognize that the initial agreements
would be steps toward the achievement of
more complete limitations on strategic
arms. If an agreement providing for more
complete strategic offensive arms limita-
tions were not achieved within five years,
U.S. supreme interests could be jeopardized.
Should that occur, it would constitute a
basis for withdrawal from the ABM Treaty.
The U.S. does not wish to see such a situa-
tion occur, nor do we believe that the USSR
does. It is because we wish to prevent such a
situation that we emphasize the importance
the U.8. Government attaches to achieve-
ment of more complete limitations on stra-
tegic offensive arms. The U.S. Executive will
inform the Congress, in connection with
Congressional consideration of the ABM
Treaty and the Interim Agreement, of this
statement of the U.S, position.”

B. Tested in ABM Mode—On April 7, 1972,
the U.S. Delegation made the following
statement.

“Article II of the Joint Text Draft uses
the term “tested in an ABM mode,” in de-
fining ABM components, and Article VI in-
cludes certain obligations concerning such
testing. We believe that the sides should
have a common understanding of this
phrase. First, we would note that the testing
provisions of the ABM Treaty are intended
to apply to testing which occurs after the
date of signature of the Treaty, and not to
any testing which may have occurred in the
past. Next, we would amplify the remarks
we have made on this subject during the
previous Helsinki phase by setting forth the
objectives which govern the U.S. view on
the subject, namely, while prohibiting test-
ing of non-ABM components for ABM pur-
poses: not to prevent testing of ABM compo-
nents, and not to prevent testing of non-
ABM components for non-ABM purposes.
To clarify our interpretation of “tested in
an ABM mode,” we note that we would con-
sider a launcher, missile or radar to be
“tested in an ABM mode” if, for example,
any of the following events occur: (1) a
launcher is used to launch an ABM inter-
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ceptor missile, (2) an interceptor missile is
flight tested against a target vehicle which
has a flight trajectory with characteristics
of a strategic ballistic missile flight trajecto-
ry, or is flight tested in conjunction with
the test of an ABM interceptor missile or an
ABM radar at the same test range, or is
flight tested to an altitude inconsistent with
interception of targets against which air de-
fenses are deployed, (3) a radar makes meas-
urements on a cooperative target vehicle of
the kind referred to in item (2) above during
the reentry portion of its trajectory or
makes measurements in conjunction with
the test of an ABM interceptor missile or an
ABM radar at the same test range. Radars
used for purposes such as range safety or in-
strumentation would be exempt from appli-
cation of these criteria.”

C. No-Transfer Article of ABM Treaty—
On April 18, 1972, the U.S. Delegation made
the following statement:

“In regard to this Article [IX], I have
made a brief and I believe self-explanatory
statement to make. The U.S. side wishes to
make clear that the provisions of this Arti-
cle do not set a precedent for whatever pro-
vision may be considered for a Treaty on
Limiting Strategic Offensive Arms. The
question of transfer of strategic offensive
arms is a far more complex issue, which
may require a different solution."

D. No Increase in Defense of Early Warn-
ing Radars—On July 28, 1970, the U.S. Dele-
gation made the following statement:

“Since Hen House radars [Soviet ballistic
missile early warning radars] can detect and
track ballistic missile warheads at great dis-
tances, they have a significant ABM poten-
tial. Accordingly, the U.S. would regard any
increase in the defenses of such radars by
surface-to-air missiles as inconsistent with
an agreement.”

Mr. HOLLINGS. Mr. President, I
thing it is good that you can see the
treaty and hear from the record be-
cause you can see the entire debate
was between current and future.

I want to go a little further. On Sep-
tember 8, 1971, Karpov told him it was
wrong to limit means not known to
anyone. You see, as to future systems,
they did not know what they were.
They were differentiating between
fixed land-based and mobile. They
were thinking of lasers, particle
beams, and fixed-base stations.

But the issue was not fixed land-
based versus mobile whatever—abso-
lutely not. He was talking about
things he did not know, and you can
tell throughout the debate that the
Soviet team was trying to get to the
point under the U.S. would be defina-
tive in its statement.

They said;, “We are not going to
cover those uncertainties; tell us what
you are talking about.”

Karpov said he believed it was wrong
to limit means not known te anyone.
Up to now, he noted, the subject of
our discussions was limitations on con-
crete and specific ABM systems which
might exist and could be verified by
national means. We should adhere to
this subject in the future too. He
noted that appropriate procedures for
handling these questions are envis-
aged. The Standing Consultative Com-
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mission would consider additions and
amendments.

And that is what they finally put in
agreed statement D.

Graybeal on that same date, Sep-
tember 8, 1971, says—well, he felt also
you can go ahead. He felt that an op-
erative article indicating clearly the
objectives with regard to future sys-
tems would be far more useful than
merely referring these questions to
the Standing Commission.

He still is trying hard on behalf of
the United States and trying to get
the future included.

On September 13, 1971 Col. Fedenko
reiterated the standard Soviet argu-
ments against including any general
provisions on future undefined ABM
systems.

That is not fixed land based versus
mobile. That is a whole big bollix of
argument here that just does not per-
tain. There is no evidence for that.

Admittedly they use that expression
from time to time. The military comes
up and still talks in these military
kinds of terms. But the great thing in
issue between the negotiating teams
was whether future systems could be
controlled, and our team was charged
to control the future, and the Rus-
sians were saying absolutely not and
they succeeded.

On September 17—after the Septem-
ber 15 date that Senator NUNN said
settled the issue—Ambassador Smith
had the feeling that the Soviet posi-
tion on article II reflected a desire
that nothing be done to prejudice the
Soviet position on the issue treated in
paragraph 1 of article VI which con-
cerned future systems.

The Soviet negotiator, Semenov, on
that same date, stated that . . . bear-
ing in mind that inclusion of uncer-
tainties in an agreement would surely
lead to all sorts of misunderstandings
in the future,” . .. with reference to
the U.S. position on article VI, “. ..
where we were trying to control the
future, . . .”” he would not care to say
any more. This problem would be kept
in his field of vision for the next
Vienna phase.

Then on September 20, the U.S. ne-
gotiator Garthoff, stated that there
would remain seven points of differ-
ence, including a provision to cover
future “unconventional” ABM sys-
tems.

They talk of unconventional. It was
not fixed land-based and mobile. That
is not the argument here that Sena-
tors LEviN and Nunn put out. No. We
should not bite on that bait whatso-
ever. It concerns future systems versus
current systems. That was the whole
debate and that is on September 20
when Senator Nunnw said it was all set-
tled on September 15.

And Shchukin on November 30, the
Soviet side, and I quote from the
United States negotiating memoran-
dum, “The Soviet side cannot recog-
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nize as well-founded the proposal of
the United States involving an obliga-
tion not to deploy ABM systems using
devices other than missiles,
launchers, radars. The subject of a
treaty could only be a specific and con-
crete limitation on ABM systems.”

And so there you were. I could also
include the statements from memo-
randa of December 7, 10, 14. Paul
Nitze noted in connection with Shchu-
kin’s comments on future systems that
the Soviet had emphasized the inap-
propriateness—of this subject for
treaty language.

On December 14—3 months after
Senator NUnN said it was settled in his
presentation, the scholarly presenta-
tion—the negotiators are still arguing.
Semenov said ‘“Although Dr. Brown
said the question of future ABM sys-
tems, which do not include launchers,
radars and interceptors ... I would
like to ask what this is all about in
concrete terms.” This is Semenov, the
Soviet negotiator. “In what does the
U.S. side see a danger in the absence
of a provision on this account in the
treaty?” he asked.

I quote again, “If these systems
cannot be defined now”—Senator
NuUNN defines them—here is a negotia-
tor, the Soviet one, and I quote, “If
these systems cannot be defined now,
except that they are not something
known today, and, at the same time,
the draft treaty includes a number of
clear limitations and constraints not to
deploy territorial ABM systems, not to
give the capability for rapid reload, et
cetera, is it not sufficient to have such
limitations?"

Quoting still from Semenov, “To be
sure, including in the treaty a provi-
sion covering something that is not
known cannot be justified by any con-
siderations, and therefore this proposi-
tion cannot be the subject of a treaty.”

They would not agree to future sys-
tems. They just would not agree. We
tried all that fall period. You remem-
ber the President went over to Europe,
I think it was early in 1972. Henry Kis-
singer was there and they worked over
the SALT I Treaty overnight. They
worked to 5 o’clock in the morning.

On December 17, Garthoff, our man
said, and I quote from the staff memo-
randum, “On future ABM systems, I
suggested to Kishilov the possibility of
a new approach to meeting the issue.
Perhaps it would be possible to have a
clear and explicit understanding, for
example, in an agreed minute, that
neither side would deploy a future
ABM system or components without
prior consultation and mutual agree-
ment in the Standing Consultative
Commission.

Now you see how they are beginning
to come around to agreed statement D,
that they finally agreed on in May.
They started thinking in these terms,
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having put it off all fall, in December
1971, and they sealed it in May 1972.

Garthoff said again on December 17,
“Grinevsky referred to the conversa-
tion I had had that morning with Ki-
shilov concerning a possible alterna-
tive approach to handling future ABM
systems . .. handling these matters
through the Standing Consultative
Commission, rather than through ex-
plicit treaty provisions, offered a possi-
ble resolution to our differences.”

Then, Mr. President, I am not going
through the entire thing—I will put it
all in the RECORD here.

But the December 20, U.S. staff
memorandum quotes Semenov as fol-
lows:

Suppose that the draft treaty ... had a
provision on limiting systems other than
those now known which use interceptors
and launchers . . . such a provision would
create the grounds for endless arguments,
uncertainties. . . . He asked if the goal of the
two delegations isn't just the opposite, that is
to reach agreement on limiting known ABM
systems. ... Certainly such limitations on
known ABM systems constitute a factor for
relaxing international tenmsion and curbing
the race in strategic arms and limiting them.

. . . How then could an ABM Treaty include
& provision about whose content the sides do
not have the vaguest notion?

Oh, oh under Senator NUNN they
had a notion, it was fixed land-base
versus mobile. That is absolute non-
sense. These negotiators said “We just
don't know whatever they would come
up. How can we limit the unknown?"

The Soviets demurred.

I quote still from Semenov:

The sides cannot and must not engage in
discussion of questions not known to
anyone. The task faced by the two sides is
to erect reliable barriers against deployment
of known ABM components in excess of the
levels defined by the ABM Treaty. . . . If it
should appear necessary to supplement the
ABM Treaty by a provision prohibiting or
limiting other ABM components in addition
to those now known, this can be done in ac-
cordance with the procedures provided for
in provision on review.

And I will jump now to January 11,
1972, to save the time of the Senate.

January 11, 1972. Grinevsky said that the
treaty referred to ABM systems which were
defined in Article IL It could not deal with
unknown other systems.

Garthoff challenged this interpretation
on two grounds: first, the treaty dealt not
only with ABM systems compromising com-
ponents identified in Article II, but all ABM
systems;

That is what he was trying to con-
tend.

Second, the issue did not concern “other”
systems but rather future ABM systems

See, even our own negotiators were
talking about future. They were not
talking about fixed land-based versus
mobile.

I am quoting again from Garthoff
on January 11:
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However, what Garthoff was referring
to—and the U.S. was particularly concerned
about—was precisely ABM systems and com-
ponents of some new kind in the future.
Garthoff repeated his reference to laser
ABM interceptors as an example.

See, now fixed land-based, not
mobile. After the Senator from Geor-
gia said it was all agreed to back in
September and that is what we should
deal with in fixed land-based and
mobile. Here in January, our own ne-
gotiator is talking about laser ABM
interceptors. That is what Senator
Goldwater asked General Palmer,
That is what was in the Armed Service
report. That is what we were talking
about.

Grinevsky, on January 14, the state-
ment reads—and, let me read it exact-
ly.

January 14, 1972, Grinevsky produced a
Soviet draft, based closely upon (but not
identical with) the statement made in the
meeting that morning by Academician
Shchukin. The statement read:

“With a view to ensuring the implementa-

tion of the provisions contained in Articles I
and III of the Treaty on the limitation of
ABM systems, the Parties agree that in the
event of the emergence.
They were talking about the emer-
gence and they intermittently used
the word ‘“‘create” where we would use
“test and development.”

In the event of the emergence of ABM
systems based on other principles questions
of their limitation may be discussed further
in accordance with Articles XIII and XIV of
the ABM Treaty.”

And then from General Allison, on
February 1, 1972:

We also appear to agree that substituting
a different component for one of these
three in the future would result in a
“future” or “other” ABM system. It seems
that . . . our Delegations should be able to
agree on a set of words for the interpretive
statement.

Mr. President, I know I have bela-
bored the Senate, but you have to be
specific. We are asked to interpret the
treaty and this bill gives us a new
treaty to ratify with this little amend-
ment. And it is an awfully, awfully
dangerous precedent and dangerous to
the security of the country.

Let me read one final quotation
from Garthoff, on February 1. You
can see how he got to agreed state-
ment D.

February 1, 1972. Garthoff: Grinevsky
called to say that he believed his Delegation
could accept the proposal if the words
“based on other physical principles and”
were included before the phrase “including
components.”

So we got to Agreed Statement D to
the treaty, and I will read it:

In order to insure fulfillment of the obli-
gation not to deploy ABM systems and their
components except as provided in Article III
of the Treaty, the Parties agree that in the
event ABM systems based on other physical
principles and including components capa-
ble of substituting for ABM interceptor mis-
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siles, ABM launchers, or ABM radars are
created in the future, specific limitations on
such system and their components would be
subject to discussion in accordance with Ar-
ticle XIII and agreement in accordance with
Article XIV of the Treaty.

Mr. President, I ask unanimous con-
sent that all of the references herein
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

Future ABM SYSTEMS

Soviet Rejections/Questions From Negoti-
ations Record—Regarding Future ABM Sys-
tems Leading to Development of Agreed
Statement D.

1. August 17, 1971. Brown: Had we made it
clear that in the first paragraph we were
talking about a ban on deployment, but not
on the development and testing of future
kinds of systems. (No mention of fixed,
land-based systems.)

Shchukin: If one could not point to specif-
ic systems in or near development status,
the politicians and diplomats would prob-
ably not be interested in future possibilities,

2. August 24, 1971. Shchukin: The sides
had achieved an understanding that limita-
tions should cover such systems of ABM de-
fense as radars, launchers, and ABM inter-
ceptor missiles. ... In other words, the
treaty should have for its subject ABM sys-
tems which could be technically described
and determined. . . . What did the U.S. have
in mind in speaking of such ABM systems
(refers to other devices in U.S. proposed Ar-
ticle VI) and such devices?

3. August 27, 1971. Minister Semenov: It
was his impression that it was doubtful if it
(the U.S. proposal on other devices) proper-
ly applied to the subject matter of an agree-
ment on ABM limitations.

Ambassador Smith: If future systems were
not covered, uncertainties would increase.

Brown: Our objective in this Article 6 is to
establish a commitment that neither side
will deploy ABM systems—including future
types of ABM systems—which might not use
ABM interceptor missiles, ABM launchers,
or ABM radars.

4. August 31, 1971. General Trusov: Did
not consider it reasonable or necessary to in-
clude a provision covering what he called
undefined ideas, maintaining that the provi-
sion in both the U.S. and Soviet drafts for
review and amendment would be sufficient
. . . & provision of the kind which the U.S.
side has proposed would add an undesirable
element of vagueness to our ABM agree-
ment.

5. September 3, 1971. General Trusov: The
U.S. side's objective in including a para-
graph in Article 6 to provide obligations not
to deploy ABM systems, including future
systems, which use components other than
ABM launchers, interceptors, and radars is
not clear. What is, in fact, involved is con-
jectural systems, i.e,, some possible future
systems not now known to anybody . . . the
U.S. side proposes to include in a draft
treaty limitations on the deployment of
such systems or components not known to
anybody. The Soviet side does not believe
that it is correct to include such limitations.

Smith: Without an agreement on future
systems . . . it would be a cruel illusion to
the peoples of both nations to say that we
had concluded an agreement on ABM sys-
tems.
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6. September 8, 1971. Col. Fedenko: If
ABM means different from those presently
known . . . should be detected by national
means, the problem could be examined by
the Standing Commission.

7. September 8, 1971. Karpov: Believed it
was wrong to limit means not known to
anyone, Up to now, he noted, the subject of
our discussions was limitations on concrete
and specific ABM systems . . . which might
exist and could be verified by national
means , . . we should adhere to this subject
in the future too. . . . He noted that appro-
priate procedures for handling these ques-
tions are envisaged . . . the Standing Con-
sultative Commission would “consider” . . .
additions and amendments.

Graybeal: He felt that an operative article
indicating clearly the objectives with regard
... to future systems would be far more
useful than merely referring these ques-
tions to the Standing Commission. . . . He
noted that the texts (referring to paragraph
2 of U.8. proposed Article VI and Soviet Ar-
ticle V) were similar with two exceptions
... the U.S. text refers to future devices,
and reflects the basic difference in view (re-
ferring to future ABM systems) which we
have been discussing in relation to para-
graph 1 of the U.S. Article 6.

Graybeal: Asked whether the language of
the Soviet working paper (responding to
U.S. Article VI.2.) covered devices other
than ABM launchers, interceptors, and
radars . . . and whether transportable sys-
tems or components would be considered as
mobile systems or components.

Barlow: “Said that by transportable sys-
tems” we mean interceptors, launchers, and
radars

Karpov: Said he would review the U.S. re-
marks . . . wished to ask however whether
the term mobile included the term trans-
portable . .. asked if this also applied to
sea-based, air-based, and space-based sys-
tems. Graybeal responded affirmatively.

8. September 13, 1971. Col. Fedenko: Reit-
erated the standard Soviet arguments
against including any general provisions on
future undefined ABM systems.

9. September 15, 1971, Karpov: Argued
that the new formulation of Soviet para-
graph 1 (U.S. paragraph 2) of Article 6 (V)
obviates the requirement for the phrase
“other devices for performing the functions
of these components” appearing at the end
of U.S. paragraph 2.

10. September 17, 1971. Smith: Had the
feeling that the Soviet position on Article 2
reflected a desire that nothing be done to
prejudice the Soviet position on the issue
treated in paragraph 1 of Article 6.

Semenov: Bearing in mind that inclusion
of uncertainties in an agreement would
surely lead to all sorts of misunderstandings
in the future . . , with reference to the U.S
position on Article VI. . . he would not care
to say any more . . . this problem would be
kept in his field of vision , . . for the next
Vienna phase.

11, September 20, 1971. Garthoff: Stated
there would remain seven points of differ-
ence including a provision to cover future
“unconventional” ABM systems.

12, November 30, 1971, Shchukin: The
Soviet side cannot recognize as well-founded
the proposal of the U.S. involving an obliga-
tion not to deploy ABM systems using de-
vices other than . . . missiles, . . . launchers,
... radars ... The subject of a Treaty
(Agreement) could only be a specific and
concrete limitation of ABM systems.

13. December 7, 1971. Garthoff: On Arti-
cle V, both sides reiterated the strong posi-
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tions which they hold on the question of
the paragraph relating to future systems.
. . . Kishilov and Grinevsky flatly asserted
that they were certain there would be no
change in the position of the Soviet side.

14. December 10, 1971. Brown: The Soviet
side has objected to limits on possible future
ABM systems on the basis that such sys-
tems are defined only in general terms.

15. December 14, 1971. Nitze: Noted in
connection with Shchukin’s comments . . .
on future systems he had emphasized the
inappropriateness of this subject for treaty
language.

16. December 14, 1971, Semenov: Al-
though Dr. Brown said that the question of
future ABM systems, which do not include
launchers, radars, and interceptors ... I
would like to ask what this is all about in
concrete terms. In what does the U.S. side
see a danger in the absence of a provision on
this account in the treaty? If these systems
cannot be defined now, except that they are
not something known today, and, at the
same time, the draft treaty includes a
number of clear limitations and constraints
not to deploy territorial ABM systems, not
to give the capability for rapid reload, ete.,
is it not sufficient to have such limitations?
To be sure, including in the treaty a provi-
sion covering something that is not known
cannot be justified by any considerations,
and therefore this proposition cannot be the
subject of a treaty.

17. December 17, 1971. Garthoff: On
future ABM systems, I suggested to Kishi-
lov the possibility of a new approach to
meeting the issue. Perhaps it would be pos-
sible to have a clear and explicit under-
standing, for example, in an agreed minute,
that neither side would deploy a future
ABM system or components without prior
consultation and mutual agreement in the
Standing Consultative Commission.

18. December 17, 1971. Garthoff: Grin-
evsky referred to the conversation I had had
that morning with Kishilov concerning a
possible alternative approach to handling
future ABM systems ... handling these
matters through the Standing Consultative
Commission, rather than through explicit
treaty provisions, offered a possible resolu-
tion to our differences.

19. December 20, 1971. Semenov: Suppose
that the draft treaty . . . had a provision on
limiting systems other than those new
known which use interceptors and
launchers . . . such a provision would
create the grounds for endless arguments,
uncertainties . . . He asked if the goal of
the two Delegations isn't just the opposite,
that is to reach agreement on limiting
known ABM systems ... certainly such
limitations on known ABM systems consti-
tute a factor for relaxing international ten-
sion and curbing the race in strategic arms
and limiting them . .. how then could an
ABM treaty include a provision about whose
content the sides do not have the vaguest
notion? . . . Could the sides include in an
ABM treaty the unknown without risk of
making the treaty indefinite and
amorphous? . . . The sides cannot and must
not engage in discussion of questions not
known to anyone. The task faced by the two
sides is to erect reliable barriers against de-
ployment of known ABM components in
excess of the levels defined by the ABM
treaty . . . If it should appear necessary to
supplement the ABM treaty by a provision
prohibiting or limiting other ABM compo-
nents in addition to those now known, this
can be done in accordance with the proce-
dures provided for in the provision on
review,
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20. December 20, 1971, Grinevsky: Raised
the question of dealing with future ABM
systems through statements on the record.

Garthoff: noted that the suggestion he
had advanced in this respect was for an
agreed minute . . . there must be a clear
agreed mutual understanding that, prior to
any deployment of future systems . . . there
would be consultation and agreement in the
Standing Consultative Commission.

21. December 21, 1971, Grinevsky: Asked if
the American side had proposed language
for the suggested separate agreed under-
standing on future ABM systems.

Garthoff: Said he could provide an illus-
trative draft statement . . . as a possible so-
lution to the impasse over the American
proposal for a third paragraph in Article V.
The Soviet Delegation has said on several
occasions that it is opposed to the proposal
by the United States to include a provision
in the ABM agreement prohibiting ABM
systems in the future which would use de-
vices other than ABM interceptor missiles,
ABM launchers, or ABM radars to perform
the functions of those components. In order
to contribute to negotiating progress, while
maintaining our basic position on this
matter, the U.S. side is willing to drop Arti-
cle V(3) if there is a clear agreed under-
standing as part of the negotiating record.
An Agreed Minute could read as follows:

The Parties agree that the deployment
limitations undertaken in Article I and Arti-
cle III are not to be circumvented by deploy-
ment of components other than ABM inter-
ceptor missiles, ABM launchers, or ABM
radars for countering strategic ballistic mis-
siles in flight trajectory. They agree that if
such components are developed and the
question of deployment arises, neither side
will inititate such deployment without prior
consultation and agreement in the Standing
Consultative Commission.

22. January 11, 1972. Shchukin: The
Soviet side continues to believe that only
quite specific ABM system components of
which each side had a clear idea could be in-
cluded in an ABM treaty. ... For this
reason the Soviet delegation continues to
consider this point “not suitable” for inclu-
sion in the draft ABM treaty we were nego-
tiating.

Nitze: Said he had understood from
Shchukin's remarks that he believed that if
ABM components other than radars, inter-
ceptors and launchers were developed, they
could appropriately be the subject of con-
sultations under Article XIII. However, if
such components were developed and could,
in fact, be deployed in a manner to circum-
vent the specific limitations of Article III of
the treaty, would it not be appropriate that
they also be subject to agreement between
our Governments?

23, January 11, 1972. Grinevsky: Said that
the treaty referred to ABM systems which
were defined in Article II. It could not deal
with unknown other systems.

Garthoff: challenged this interpretation
on two grounds: first, the treaty dealt not
only with ABM systems compromising com-
ponents identified in Article II, but all ABM
systems; second, the issue did not concern
“other"” systems but rather future ABM
systems. . . . However, what Garthoff was
referring to—and what the U.S. was particu-
larly concerned about—was precisely ABM
systems and components of some new kind
in the future, Garthoff repeated his refer-
ence to laser ABM interceptors as an exam-
ple.
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24, January 14, 1972, Trusov: Affirmed the
Soviet position that it is premature to dis-
cuss limiting systems which are now non-
existent, and that if and when such systems
appear then limitation would be subject to
discussion under the provisons of Articles
XIII and XIV of the Draft ABM Treaty.

25. January 14, 1972, Shchukin: Said he
had a very brief comment to make. At the
January 11 meeting, Mr. Nitze had asked
the guestion whether so-called “other ABM
means" would be a subject not only for ap-
propriate consultation but also for agree-
ment. Both sides agree that they should
assume obligations not to deploy ABM sys-
tems except as provided in Articile III of the
draft ABM Treaty. In order to insure imple-
mentation of this provision of the Treaty,
the sides could, in the event of the emer-
gence of ABM systems constructed on the
basis of other physical principles, further
discuss the question of their limitation in
accordance with Articles XIII and XIV of
the draft ABM Treaty.

26. January 14, 1972, Grinevsky: produced
a Soviet draft, based closely upon (but not
identical with) the statement made in the
meeting that morning by Academician
Shchukin, The statement read:

“With a view to ensuring the implementa-
tion of the provisions contained in Articles I
and III of the Treaty on the limitations of
ABM systems, the Parties agree that in the
event of the emergence of ABM systems
based on other principles questions of their
limitation may be discussed further in ac-
cordance with Articles XIII and XIV of the
ABM Treaty.”

27. January 26, 1972, Grinevsky: in re-
sponse to the latest proposed U.S. language
on the Agreed Interpretive Statement on
future ABM systems strongly urged that
the American side not pursue this proposed
addition, i.e., a clause reading to perform
the functions of ABM interceptor missiles,
ABM launchers, or ABM radars. He also
commented that his side had now accepted
the earlier American formulation complete-
ly, and in fact had accepted the American
position on the subject entirely, save only
that it would be a jointly agreed interpreta-
tion rather than a paragraph in the treaty.

Draft Interpretive Statement on Future
ABM Systems: In order to insure fulfillment
of the obligation not to deploy ABM system
components except as provided in Article IIT
of the Treaty, it is agreed that in the event
ABM system components other than ABM
interceptor missiles, ABM launchers, or
ABM radars are created in the future, spe-
cific limitations on such system components
would be subject to discussion in accordance
with Article XIII and agreement in accord-
ance with Article XIV of the Treaty.

28. January 31, 1972, Garthoff: I suggest-
ed that perhaps we need a fresh approach,
first survey the problem and see if we
agreed on the substance of the matter—
which I believed we did—and then find ap-
propriate language to express this agreed
position. Grinevsky saw that I was speaking
from prepared notes and seemed interested.
I thereupon gave him a copy . . . after read-
ing the talking points, Grinevsky said that
he believed there was complete agreement.

Garthoff Talking Points: It is understood
that both sides agree that:

1. ABM systems and their components, as
defined in Article II, should not be deployed
except as provided for in Article III.

2. The deployment of ABM system compo-
nents other than ABM interceptor missiles,
launchers, or radars to perform the funec-
tions of those components is banned.
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3. Devices other than ABM interceptor
missiles, ABM launchers, or ABM radars
could be used as adjuncts to an ABM system
provided that the devices could not perform
the functions of and substitute for ABM in-
terceptor missiles, ABM launchers, or ABM
radars. For example, a telescope could be
deployed as an adjunct to an ABM system,
whereas a laser for performing the function
of an interceptor missile by rendering inef-
fective a strategic ballistic missile in flight
trajectory could not be deployed.

4, Article III should be drafted so as not to
permit the deployment of devices other
than ABM interceptor missiles, ABM radars
to substitute for and perform their func-
tions.

5. If such devices are created in the
future, their deployment could be provided
for by limitations subject to discussion in ac-
cordance with Article XIII and agreement
in accordance with Article XIV.

29. February 1, 1972. Allison: I observed
that both sides have had a clear understand-
ing for some time that within the context of
our negotiations when we speak of an ABM
system we are referring to a system made up
of three components—ABM launchers, ABM
interceptor missiles, and ABM radars. We
also appear to agree that substituting a dif-
ferent component for one of these three in
the future would result in a “future” or
“other” ABM system. It seems that . . . our
Delegations should be able to agree on a set
of words for the interpretive statement.

30. February 1, 1972, Nitze: It seemed to
me to be most likely that if something new
were to become possible in the future, that
this would be of such a nature as to substi-
tute for either launchers or interceptors or
radars, but not for all three.

Shchukin: said that if a new system were
developed which could substitute either for
radars or for interceptor/launchers, this
would be a new system and, as such, subject
to Articles XIII and XIV.

31. February 1, 1972. Garthoff: Grinevsky
called to say that he believed his Delegation
could accept the proposal if the words
“based on other physical principles and”
were included before the phrase “including
components.”

AGREED STATEMENT D TO THE TREATY

In order to insure fulfillment of the obli-
gation not to deploy ABM systems and their
components except as provided in Article III
of the Treaty, the Parties agree that in the
event ABM systems based on other physical
principles and including components capa-
ble of substituting for ABM interceptor mis-
siles, ABM launchers, or ABM radars are
created in the future, specific limitations on
such systems and their components would
be subject to discussion in accordance with
Article XIII and agreement in accordance
with Article XIV of the Treaty.

Mr. HOLLINGS. Mr. President, I
have as thoroughly as I know how
gone down chapter and verse to clear
up this nonsense about exotics. I have
also tried to clear up this nonsense
that we do not understand the treaty
because mobile is the thing or land-
based is or fixed land-based is not or
mobile is not and the like.

The debate is on current or future
systems. That is the differentiation.

Now, what happens: We go into all
of the language and to the Senators in
the ratification. And I could go at
length, but maybe we will speak a
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little bit more after we join in debate
here.

We had the distinguished Senator
from Mississippi as the chairman of
the Armed Services Committee when
the treaty was ratified. And if there is
any doubt about what Congress had in
mind and whether or not future sys-
tems were limited, let me point out
one interesting fact. The very same
Senate that ratified the treaty—the
restrictive treaty we are told—provided
just the opposite. I say this because we
continued after the treaty to appropri-
ate funds for future R&D technology
without limiting it to fixed land-based
systems. For fiscal year 1973, for the
Army’s Laser Technology Program, we
appropriated $11.9 million for the
Navy's high energy laser, $18.2 mil-
lion; for the Air Force; strategic laser
technology, $1.3 million; and for the
DARPA short-wave laser technology
program,; $20 million.

Now, Mr. President, we continued
funding and we still hear that Senator
Jackson had been told “no future sys-
tems.” Let us assume that they are
correct—and I know they are incor-
rect. In fact, on the debate, Senator
Jackson never even mentioned the
ABM Treaty. He did ask some ques-
tions. He used the phrase fixed land-
based at times, as the generals did
from time to time. But, generally
speaking, all of the negotiations were
on current and future. Senator NUNN
only quotes eight Senators who asked
about future systems and the majority
of them agreed with the Senator from
South Carolina if you look carefully at
the words used. In all candor I did not
listen to them. I came to the floor, and
they did not listen to me. The entire
debate was 6 hours on August 3, 1972.

There was none of this, whether it is
a broad interpretation or the narrow
interpretation; never all that nonsense
about exotics. That is not in the
treaty. The debate was and is current
and future.

But there could not be any doubt.
That same Congress, Senator Jackson,
Senator STeNNIs, handling the defense
authorization bill, the very one that
we are discussing now for fiscal 1988,
they provided all of these amounts for
all of the future systems, that now the
Senator from Georgia says in his
amendment you cannot test and you
cannot develop, which we could in
1973.

And what about 1974? Army laser
technology, I say to Senator STENNIS,
Army laser technology, $11.7 million.
The Navy's high energy laser, $19.5
million; The Air Force's strategic laser
technology, $3 million; DARPA's short
wave laser technology, $17 million,
that’s $51.7 million.

I will never forget, because we
argued this on another particular
point relative to President Reagan’s
Strategic Defense Initiative Program.
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He certainly made SDI exotic, we used
to call it the Ballistic Missile Defense
Program. Senator WaLLop, and I were
vitally interested in the BMD Pro-
gram. I was on the Defense Appropria-
tions Subcommittee. By the time
President Reagan took office in 1981-
82, I say to the Senator, we had nearly
$1 billion in research and development
for BMD.

We have an entirely new technology
now. But we were pressing and shov-
ing President Carter to get into space
because we could see the Soviets in
space.

That is why we were so vitally inter-
ested in it and why we were pressing
the subject at that time. All of a
sudden, President Reagan comes in
and takes the ball and calls it the Stra-
tegic Defense Initiative [SDI] Pro-
gram. He is going to have an umbrella.
He is going to end all nuclear—peace
in our time. He overdescribed it and
everybody said that is unrealistic and
everything else. He, in his zeal and
over-description about the particular
subject, almost killed it.

The DOD took the Army BMD Pro-
gram from Huntsville, AL, upgraded it,
put it in the Air Force’s hands, labeled
it SDI and peace in our time, and we
had an umbrella defense. And we are
going to give our research to the Sovi-
ets. Well, that is nonsense. And that is
why you cannot make sense, because
the client, President Reagan, cannot
make up his mind now.

Give me a client like Ollie North. He
knows what he is doing. That is why
North was so good. He had clearance.
He knew what his mission was and he
did it. In this whole debate, I cannot
tell you whether President Reagan
agrees with the ABM Treaty or not. 1
do not know. I would love to find out
because I could make a powerful argu-
ment one way or the othor. He leaves
me in limbo.

What kind of nonsense do we have
here with the chairman of the Armed
Services Committee coming along and
saying you cannot commit your-
selves—the President himself says
about a treaty: “I can't make up my
mind, but by the way, I am going to
veto it.” I do not know what he is
going to veto, because he might, by
then, agree with it.

Mr. President, this whole nonsense
started back in March. I want to quote
this one thing so everybody will under-
stand exactly what the distinguished
Senator from Georgia contended and
he cannot change it. Here is what he
says.

I refer, if you please, Mr. President,
to March 11 the CONGRESSIONAL
Recorp of the U.S. Senate on page
$52975. It is in the middle of the page,
right at the top—talking about
ABM(c).

ABM radars, which are radars constructed
and deployed from an ABM mode.

And so forth.
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Then next Senator NUNN says under
the title ‘“Traditional interpretation.”

Article II defines the term ABM system
generically.

False, absolutely false. It does not do
it generically. It does it explicitly.

Garthoff said, and I put it in the
REecorD: “We have got to be precise.”

Ambassador Gerald Smith in his
book said, “‘precisely drawn.” The So-
viets complained as we negotiated, let
us not put anything in that is vague.
Everything was precise. Nothing is ge-
neric but I will read on. We have got
to correct this.

Senator NUNN says:

Article II defines the term “ABM system”
generically as a system which has the func-
tion of countering strategic ballistic mis-
siles. The definition then lists as an illustra-
tion the components “currently” in use at
the time of the agreement.

Not as an illustration but to specify.
Words of specificity. Not just an illus-
tration. You have to go along with the
dance. You have to get in the rhythm
to read this particular interpretation. I
quote:

Because the clause listing the components
is only illustrative—

Who said only illustrative?
it does not limit the term ABM systems to
those contalnlng such components—

When it did. He says it does not limit
ABM systens to those containing such
components. “It also means,”—listen
to that—
it also means that the term implicitly covers
future systems,

There is the treaty. We put it in the
Record. We will read it again for you
because, if you cannot find anywhere
therein, Mr. President, where it says,
as the distinguished chairman of the
Armed Services Committee contends,
that it only means that the term “im-
plicitly” covers future systems. Let me
quote again from Senator NUNN:

Consequently, future ABM systems that
might use different components, that is exo-
tics, are within the definition.

That is totally false. Totally false.
Absolutely misleading.

Any study of this record will reveal,
be it the ratification records be it the
negotiation record be it the subse-
quent practices record; and more than
anything else, be it the treaty itself,
that there is nothing about exotics
and that Article II does not cover
future systems. It is misleading to
state the opposite.

If article II covered futures, then
what is the agreed statement D for?
Why did they go from August—from
July, really, of 1971 over this same
point, until May of 1972, and finally
get the argument concluded by this
particular provision?

In order to ensure fulfillment of the obli-
gation not to deploy—

It does not say testing and develop-
ng.
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not to deploy ABM systems . . . the parties
agree that in the event ABM systems based
on other physical principles—

It does not say land-based, fixed
land-based, mobile-based—it said
“other physical principles.” That
means they did not know what it could
be—*“created in the future.” Why
would they put in “created in the
future” to be controlled by agreed
statement D if article II covers future
systems, We know it does not cover
future systems.

I just cannot go along with this cha-
rade. They have been caught off base.
They know it because they are not out
here arguing against what I am saying.

They will not take the floor and
argue against what I am saying. I want
to hear them. I am right here. I will be
glad to stay here all evening and I
want to hear their arguments against
the presentation I have made because
there has been a lot of work in this
thing. It is conscientiously done. If I
am wrong, I will apologize, but I can
tell you here and now, I am afraid I
am not.

What we are doing is rewriting a
treaty with a simple amendment in an
authorization bill. What the Constitu-
tion requires by a two-thirds vote, this
amendment will do by a simple majori-
ty vote and allow the House of Repre-
sentatives to join in where it does not
belong. If this is not the destruction of
the process, I do not know what it is.

The 1972 Antiballistic Missile Treaty
is a remarkably straightforward docu-
ment—a model of “precise’’—negotia-
tor Garthoff—English as spoken by
very careful lawyers, meticulously
crafted over a year's time. For a
decade and a half, there was no signifi-
cant argument concerning its meaning
and intent.

Today, however, that placid unanim-
ity has been shattered. Debate rages
between two creative new “interpreta-
tions” of the ABM Treaty—one tai-
lored to suit the political agenda of
the left and another championed by
the right. The left's “narrow” view is
that the treaty bans development,
testing, and deployment of ABM sys-
tems such as the strategic defense ini-
tiative. The right counters with the in-
terpretation that, in effect, anything
goes; we can deploy SDI next week
and still abide by the Treaty.

What is lost sight of in this debate is
the explicit, commonsense text that
was agreed to in 1972. The ABM
Treaty is not a bolt of cloth we can cut
to fit this or that political fashion. As
one who voted for the ABM Treaty, I
am dutybound to speak up for the in-
tegrity—the explicit meaning—of the
Treaty as it was originally negotiated
and understood by the Soviet and
United States negotiators.

The treaty interpretation touted by
the “deploy now” faction failed to gain
a wide following and has been success-
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fully beaten back into its cave. But the
“narrow” view, championed by Sena-
tor Sam NUNN is alive and kicking. It is
mischievous nonsense that cries out
for rebuttal.

Senator NUNN bases his new inter-
pretation on statements made during
the 1972 ratification process in the
Senate. He insists that the treaty's
meaning is determined not by the lit-
eral text of the treaty or by the nego-
tiating record, what the Soviet and
American negotiators actually said
and aagreed to, but by the ratification
record, for example, what Senators
said during debate on the treaty. This
deference to the ratification record—
questionable on its face—is made
doubly dubious by the fact that there
was next to no floor debate on the
ABM Treaty. Senators debated the
treaty for less than 8 hours. Majority
Leader Mike Mansfield complained
that no Senators wanted to speak and
that the Senate was “twiddling its
thumbs."”

Surely commonsense dictates that
the negotiating record, in concert with
the explicit text of the treaty itself,
must hold precedence over various
Senators’ “interpretations” or “read-
ings' offered in the course of ratifica-
tion debate. Let us briefly examine the
text and the negotiating record.

Article II of the treaty clearly differ-
entiates between ABM systems cur-
rent at the time of the signing of the
treaty and ABM systems based on
“other physical principles” in the
future. Development, testing, and de-
ployment of mobile-based versions of
“current” ABM technologies, for ex-
ample, those existing in 1972, are
clearly banned by the treaty. However,
there is no such ban on the develop-
ment and testing of future technol-
ogies. The treaty’'s agreed statement
“D" says only that deployment of such
future technologies is subject to nego-
tiation and agreement.

Negotiator Dr. Raymond Garthoff
stated in 1971:

The question of constraints on future sys-
tems would be settled elsewhere than in Ar-
ticle II.

In concert with this assertion,
agreed statement “D" says—the em-
phases are mine:

In order to insure fulfillment of the obli-
gation not to deploy ABM systems and their
components except as provided in Article ITI
of the treaty, the Parties agree that in the
event ABM systems based on other physical
principles and including components capa-
ble of substituting for ABM interceptor mis-
siles, ABM launchers, or ABM radars are
created in the future, specific limitations on
such systems and their components would
be subject to discussion in aecordance with
Article XIII and agreement in accordance
with Article XIV of the Treaty.

Former Chief ABM Treaty Negotia-
tor Gerard Smith, testifying in 1972
on the nature of restrictions on futur-
istic ABM systems, virtually restated
agreed statement “D’":
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* * * one of the agreed understandings
says that if ABM technology is created
based on different physical principles . . . de-
velopment work, research, is not prohibited,
but deployment of systems using those new
principles . . . would not be permitted
unless both parties agree by amending the
treaty.

During ratification, Senator Barry
Goldwater asked Negotiator Smith:

* * * under this Agreement are we and the
Soviets precluded from the development of
the laser as an ABM?

Mr. Smith replied tersely: “No, Sir.”

More recently, in testimony March
19, 1987, before the Senate Appropria-
tions Committee, former ABM Negoti-
ator Paul Nitze stated:

In sum, my recollection of the negotiating
process leaves me convinced that the Sovi-
ets agreed in a binding manner to prohibit
only the deployment, not the creation, of
systems based on other physlca.l prineciples.

Indeed, it is all but forgoften that
the United States negotiating team
worked doggedly to get the Soviets to
ban future ABM technologies. Again
and again, the Soviets responded with
a flat “nyet.” Regarding future ABM
systems, former Negotiator Lt. Gen.
Royal Allison stated on June 21, 1972:

Constraints in the Treaty apply to deploy-
ments only. Research and development are
not constrained. The U.S. delegation, under
instruction, sought a clear-cut ban on de-
ployment of future ABM systems but the
Soviets would not agree.

Gen. Bruce L. Palmer, testifying in
1972 before the Senate Armed Services
Committee, stated flatly:

There is no limit on R&D in the futuristic
system.

Yet, despite the crystal clear text of
the treaty and the equally unambig-
uous testimony of our ABM negotia-
tors, Senator Nunn and his allies con-
tinue to push amemdments in Con-
gress that would shackle the United
States to his “narrow” interpretation.
This is wrong. In effect, he seeks to
ratify a new treaty by a majority vote
of the Senate instead of the constitu-
tional two-thirds. He further corrupts
the Constitution by inviting House
participation in this new “ratification
process.”

Senator NunnN would unilaterally
bind the United States to a ‘‘narrow”
interpretation that the Soviets’ own
aggressive SDI program left in the
dust long ago. At the other extreme,
militant conservatives are hell-bent on
immediate deployment of an SDI
system that, by any assessment, still
requires a thorough program of re-
search and development. Both sides
are wrong. We must say no to the dis-
tortion and politicization of the ABM
Treaty, whether from the left or the
right. We must defend the integrity of
this excepitonally valuable treaty.

I yield the floor for a moment, Mr.
President.

Mr. STENNIS addressed the Chair.

The PRESIDING OFFICER. The
Senator from Mississippi.
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Mr. STENNIS. Mr. President, I shall
be brief in the remarks that I make
here. I show up at this time, mainly
because I have been on the commit-
tees there, both those committees, for
a period of years.

This is a very difficult matter. It has
been attended on both sides by a
number of our very best Members on
each side. Among our very best Mem-
bers, not only in the field, but in the
general field.

That has not included me. I have
never had the privilege of working on
it. I am not a specialist in that field
either, so I do not take any credit in
correctness about what my conclusions
are.

I do know that it is a very delicate
matter. It is difficult to deal with, par-
ticularly a new change in the rule,
modifying it some.

I am pressured now, as we all are, by
time. This is beyond the middle of
September already, beyond the 16th
day of September, and here are these
bills that something has to be done
with. They are major, far-reaching
bills. With all deference to everyone, I
think it is highly incumbent on us,
knowing the responsibility that we
have, to carry across-the-board these
large sums of money around the
world. I think we better clear up and
clean up and pass these appropriations
bills at the money levels chosen by the
membership and continue to work on
this question about missiles and all.
We should not abandon that in the
least, but we cannot hold up these
major parts of our necessary items. As
I say, on these far reaching and broad
programs we cannot hold here, except
to a degree.

I am very much concerned as a
Member of this body that we let this
matter pass on in some form, with
that suggestion, and straighten out
whatever we finally decide should be
straightened out about this main gues-
tion.

The Senator from South Carolina is
very well versed in the subject and
always makes a good speech. I always
listen to him when I am around.

I will conclude with this statement,
Mr. President:

As 1 see it, Mr. President, this
amendment requires the United States
to stick with the traditional, or narrow
interpretation of the treaty as has ex-
isted for the past 15 years since its en-
actment in 1972, unless the Congress,
our Congress, approves a change.

This issue has been scrupulously
studied and carefully analyzed by the
chairman of our committee, Senator
NUNN, together with the Senator from
Michigan [Mr. LeviN], who is a man of
great and deep ability, and in both of
whom I have the utmost confidence
and respect, and by the very able com-
mittee staff. They have all gone into
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the matter in great depth and given it
along and thoughtful consideration.

As I said, I voted in favor of the
amendment during the full committee
markup of the defense authorization
bill this spring, and committee markup
of the defense authorization bill this
spring, and I will continue to support
it in any way I can on the Senate
floor.

I know this has to be straightened
out. It should be done as soon as we
reasonably can. That means delaying
the rest of the budget, almost, in order
to get some kind of a settlement.

In addition, Mr. President, changing
the interpretation of the ABM Treaty
now would raise very serious institu-
tional questions, it seems to me, about
treaty making as a whole and in par-
ticular the Senate’s role in this impor-
tant function.

While I believe that this whole
matter should be reviewed in the light
of the current day situation, and
changes made, if they are appropriate,
I do not believe that going back on an
old treaty and reinterpreting it is the
way to settle this issue. A change now
in the traditional interpretation of the
ABM Treaty could cause a grave mis-
understanding, I think and raise all
sorts of questions not only by other
countries but by our own people con-
cerning America’s international deal-
ings and our whole process of foreign
affairs.

As I said, I will vote in favor of the
amendment as reported by the com-
mittee. I want to encourage, thought
that the matter be considered as brief-
ly and ask rapidly as we can on the
broad facts.

As I just said, if we should bring it
up to date, so to speak, then that is
what should be done.

Mr. WARNER. Mr. President, in a
few minutes, I wish to say that while I
may differ from the ultimate conclu-
sion of our distinguished former chair-
man, indeed I was deeply moved by
the reasoning that he provided. I have
the utmost respect for his historical
perspective. I hope he has observed, as
I have, that to date we have had good,
sound debate. We recognize the urgen-
cy to move on with this bill, the chair-
man’s desire, and a view which I share,
and we are doing our very best.

I also would acknowledge that the
distinguished Senator from South
Carolina has again made a very impor-
tant contribution to this important
debate.

Mr. STENNIS. I thank the Senator
for his generous words. I appreciate
the fine work he has been doing.

Mr. WARNER. Mr. President, at
some point I would hope our colleague
from Missouri would be given an op-
portunity to speak.

Mr. NUNN. Mr. President, I, too,
want to commend the Senator from
Mississippi. He has been my hero for a
long time, even before I got to the U.S.
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Senate. That image of the chairman of
the Armed Services Committee before
I got here, meaning the Senator from
Mississippi, was an image that inspired
me to run for the U.S. Senate. When I
arrived here, under his chairmanship,
one of the great pleasures of my life
has been learning in his footsteps, and
watching him serve as chairman with
not only ability but with absolute in-
tegrity. As far as I am concerned, the
Senator from Mississippi is a Senator’s
Senator. I say that when he is on my
side and I also say it when he and I do
not agree, which is not very often be-
cause I usually follow his guidance and
advice. I do not know of any other
person I would rather have on my side
on such an important issue as this. I
commend him for his exemplary serv-
ice both as chairman of the Senate
Armed Services Committee, as Senator
pro tempore, and as a Senator we look
to for character and integrity, and as
the Senator we look to when we try to
define to people outside this institu-
tion what this institution is all about.

Mr. WARNER. While the manager
of the bill is here, there is the pending
matter of the unanimous consent re-
guest that goes to the clarification of
the standing of the Glenn amend-
ment.

As far as I know, there is no objec-
tion on this side.

Mr. NUNN. Mr. President, I thank
my colleague from Virginia. We talked
about this last evening. I believe the
minority leader was there when we
talked about it. The Senator from
Ohio has been most patient. It is his
amendment. He has been somewhat of
a punching bag. We have not debated
his amendment but we have used it as
a vehicle to which other amendments
were attached. He desired that his
amendment be judged on its own
merits. The unanimous-consent re-
quest is in three parts.

Mr. President, I ask unanimous con-
sent that the Byrd-Nunn amendment,
No. 681, adopted last night, be separat-
ed from the underlying Glenn amend-
ment, No. 680, and treated as if it had
been enacted as a first-degree amend-
ment to be inserted in the bill at the
appropriate place.

Mr. WARNER. Mr. President, after
consultation with the minority leader
and other Members on this side, that
correctly recites the understanding
that was reached last night in the
nature of a refinement. We have no
objection.

The PRESIDING OFFICER. Is
there objection? Without objection, it
is s0 ordered.

Mr. NUNN. Mr. President, I further
request unanimous consent that the
word “firm” be stricken from the first
line of the Byrd-Nunn amendment and
be inserted after the word “foreign” in
the last line of subsection (d)(2) of the
Glenn amendment.
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1 say by way of explanation that this
is a further technical amendment in
putting the Glenn amendment back
where it was. My colleague and I have
discussed this. I would hope he would
have no objection.

Mr. WARNER. No objection.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. NUNN. Along the same line, Mr.
President, I finally request that the
subsection designated (e) be stricken
from the Byrd-Nunn amendment as
adopted.

The PRESIDING OFFICER. Is
there objection?

Mr. WARNER. No objection.

The PRESIDING OFFICER. The
Senator from Virginia indicates there
is no objection. Is there objection from
any Member of the body? No objection
being heard, it is agreed to.

Mr. NUNN. Mr. President, may I say
to my friend from South Carolina, I
commend him for the diligence he has
applied to this task because he has
gotten into this in detail. He and I
have a fundamental disagreement on
this matter, but I know how many
hours are required to get into the
detail the Senator from South Caroli-
na has gotten into on this matter. It is
a mind boggling, complex task and
with his usual diligence he has gotten
into it in great detail.

So we do not agree on the conclu-
sions, but I do commend him for his
diligence, for his efforts, for his dedi-
cation to the Nation's security, which
has been longstanding, and for his
overall contribution to this debate.

Mr. HOLLINGS. I thank the Sena-
tor.

Mr. BOND addressed the Chair.

The PRESIDING OFFICER (Mr.
BinGaMAN). The Senator from Missou-
ri.

Mr. BOND. Mr. President, I have
been listening to the debate that has
taken place today and has continued
on and off for the past 4 months. I
share the concern of many of my col-
leagues regarding the Levin-Nunn lan-
guage which prohibits the Department
of Defense from conducting tests of
the strategic defense initiative without
the prior approval of both Houses of
Congress.

Mr. President, I find the Levin-Nunn
language unacceptable for several rea-
sons. We have heard many of these
reasons mentioned during today’s very
informative debate, but I believe this
issue is so critical to our Nation’s secu-
rity that all interested Senators’ opin-
ions should be thoroughly and com-
pletely aired.

I agree with the interpretation of
the distinguished ranking member, the
Senator from Virginia, that the
amendment raises constitutional con-
cerns. This provision represents an un-
acceptable intrusion by Congress into
the President’s conduct of foreign
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policy. The Constitution sets forth the
roles the different branches of Gov-
ernment are to play in the conduct of
foreign policy. It provides that the
President is to be the sole representa-
tive of the United States in the
making of treaties. With this amend-
ment Congress attempts to take a
bigger piece of the pie by encroaching
on the President’s area of responsibil-
ity.

In addition, I oppose this amend-
ment for the same reason I have op-
posed other arms control provisions
that have been proposed in Congress,
because it and they represent a unilat-
eral constraint upon the United
States.

Mr. President, when Congress enacts
into domestic law provisions which
unilaterally prohibit the United States
from taking action which would be in
our national security interest, that is
not an arms control measure. That is a
concession. Whether or not we con-
duct tests into various aspects of the
strategic defense initiative should be
the subject of negotiations between
the United States and the Soviet
Union, just as measures relating to nu-
clear testing or antisatellite weapons
or nuclear warhead limits should be
the product of negotiations between
the two countries. These types of con-
ditions should not be imposed unilat-
erally on our country by the Congress.
The practical effect of the Levin-Nunn
language is that our negotiators are
forced to adopt a restricted position
regarding the testing of strategic de-
fense systems. This is similar to what
Soviet arms control negotiators have
been trying to accomplish at the bar-
gaining table.

As the distinguished junior Senator
from Texas said earlier today, and he
said it very eloquently, the Soviets are
deeply concerned about the possibility
of the United States developing a stra-
tegic defense system. They do not
want to see it researched, they do not
want to see it tested, and they certain-
1y do not want to see it deployed. SDI
has brought the Soviets back to the
bargaining table and it has kept them
there. It would be a great mistake for
the Congress to force our negotiators
to give up the very leverage that ap-
pears to be the force behind the recent
movement in arms control negotia-
tions.

It seems clear to me that the last
thing we want to do is give the Soviets
the very thing they have been seeking
during the past few years of negotia-
tions without getting compensating
concessions from the U.S.S.R. Regard-
less of whether individual Senators
support SDI research, SDI deploy-
ment, or abandonment of the SDI pro-
gram altogether; and regardless of
whether they believe SDI should be
used as a bargaining chip or that it
must be deployed at all costs, simple
common sense should tell us that it is
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a mistake to relinquish SDI as a lever
at the negotiating table.

The whole point of the give and take
of a negotiation is to get the best deal
we can. When we show our cards
before we even get to the table, we re-
linquish our ability to protect our in-
terests.

Mr. President, it would be a mistake
for us to enact a provision like the one
we are considering today especially at
a time when it appears that we are
very close to concluding an arms con-
trol agreement with the Soviets. Pas-
sage of this provision can only result
in the President losing leverage in his
talks with Soviet leader Gorbachev.

Mr. President, today following the
suggestion of our distinguished col-
league the junior Senator from Okla-
homa, I had the pleasure of talking
with an arms negotiator. I called Dr.
William Van Cleave. Dr. Van Cleave, a
member of the 1969 through 1971
SALT I negotiating team, as many of
my colleagues know, is a distinguished
professor of strategic studies and rec-
ognized expert on arms control issues.
He was a lead witness before the com-
mittee and spoke in opposition to the
treaty. He said at that time that some
U.S. negotiators wanted a restrictive
interpretation but the U.S.S.R. reject-
ed that interpretation.

Recently I had the honor of welcom-
ing Dr. Van Cleave to Southwest Mis-
souri State University in Springfield,
MO, where he is establishing his
center for defense and strategic stud-
ies.

What he told me today was, first,
that the article by Senator DaN
QUAYLE, our distinguished colleague
from Indiana, which appeared in the
June 15, 1987, Los Angeles Times, was
completely accurate. Dr. Van Cleave
states that the Levin-Nunn amend-
ment would hold us to a unilateral in-
terpretation of the treaty which the
Soviets do not accept. It would treat
the ABM Treaty as if it were effective
and as if it were being observed when
in fact the ABM Treaty has failed to
prevent the establishment of a defen-
sive capability by the U.S.8.R. and it
has failed to prevent a buildup of of-
fensive weapons by that country.

Professor Van Cleave reminded me
that a book by the distinguished schol-
ar Walter Lippmann, in 1947, said that
“disarmament treaties tragically have
usually been effective in preventing
the armament of that side which does
not want to arm.” And that would be
the impact of the Levin-Nunn amend-
ment today.

Professor Van Cleave has pointed
out the Levin-Nunn amendment as-
sumes that both sides are equally com-
plying with the ABM Treaty, but it ig-
nores the fact that it has not prohibit-
ed, as it was intended, the develop-
ment of a base for national defense of
the country. First, it was to have pre-
vented phased array radar systems,
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but we know in fact that the Kras-
noyarsk radar and the other mobile
radar systems are providing that kind
of coverage. Second, it was to prevent
the development of surface-to-air mis-
siles that could be used in countering
ICBM's, but the President has found
probable and his advisory commission
has found certain a violation of the
dual testing of air defense in an ABM
mode.

Third, it was to prevent the develop-
ment of ground-based mobile missile
components. Once again the President
has found probable violation, the Gen-
eral Advisory Commission has found
outright violations because the Soviets
have proceeded to develop ABM capa-
ble mobile radars. The President has
concluded that the sum of these sepa-
rate violations raises the very real
probability that the U.S.S.R. is devel-
oping a national ABM defense.

Professor Van Cleave urged that the
Members of this distinguished body
consider a comparison of what the two
countries have done since the conclu-
sion of this treaty. First, the U.S.S.R.
has developed the Moscow defensive
system, the ABM system for Moscow,
which is permitted by the treaty. The
United States has none. But to go
beyond that, the U.S.S.R. has em-
barked on a very rigorous, expensive,
and continuing program to modernize
the Moscow system which has been
thoroughly redone and brought up to
date with radars, launchers, and inter-
ceptors.

On the U.S. side, since we do not
have a system we obviously have not
upgraded.

Third, what is most disturbing is the
U.S.8.R. has opened production lines.
They are turning out equipment to be
used in ABM defenses. They have set
up, in modernizing the Moscow
system, a production line that allows
them to store, stockpile, and to pre-
pare for prompt deployment the
equipment they would need in a full-
fledged nationwide ABM defense
system.

The United States obviously has
gone nowhere nearly so far.

What about the existing system?
The U.S.S.R. has 6,000 radars and
12,000 launchers, most of them ready
for speedy reload. They have been up-
grading their SS-10 and their SS-12,
blurring the difference between a sur-
face-to-air missile and an antiballistic
missile.

Here, the United States has some
radars and has some F-15's but we
have virtually no defensive capability
going beyond the aircraft intercept.

In the final area, the U.S.S.R. has a
research program. And here so does
the United States. We have what we
are calling the SDI, the strategic de-
fense initiative. Professor Van Cleave
suggests that it really is kind of the
other way around. The U.S.S.R. has
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more heavily funded the longstanding
research into a program which Gener-
al Abrahamson and Admiral Crowe
said give them a lead. They have the
strategic defense initiative. They are
on the initiative. What we have is a
strategic defense response.

Finally, Professor Van Cleave points
out that, as the Wall Street Journal
said in its July 15 editorial, the
U.S.S.R. has targeted and tracked an
ICBM with a laser. This would be in
violation of the Levin-Nunn amend-
ment. They have already done the
things that the Levin-Nunn amend-
ment would prohibit us from doing.

Based on his views, those of Profes-
sor Van Cleave, and what we have
heard and learned from others, Mr.
President, I ask how we in this Con-
gress can impose on our country a
more restrictive interpretation of the
ABM Treaty when the Soviets are not
even sticking to it now, and seem will-
ing to go beyond the limits of even
what the broadest interpretation
would permit.

It is for all of these reasons that I
joined with 33 of my colleagues in
writing the President on May 6 to tell
him that I would oppose the Levin-
Nunn amendment during the Senate
consideration of S. 1174, and that if
necessary, I would, and I shall, vote to
sustain his veto of the entire defense
bill.

This debate has been almost absent
of any discussion of what the Soviets
are up to. And I do not think the
American people understand the du-
plicity of the Soviets with respect to
every treaty in which they have en-
gaged.

Mr. President, I share the concern of
all Members of this body regarding
the importance of passing a defense
authorization bill. Providing for the
defense of our Nation is the most im-
portant duty of the Federal Govern-
ment. Passage of a defense authoriza-
tion bill this year is important to our
continued ability to maintain our de-
fenses.

I hope we will be able to remove or
to at least separate this amendment
from the bill so that we can proceed
with the consideration of critical na-
tional security issues.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The
Senator from North Carolina.

Mr. HELMS., I thank the Chair.

Mr. President, before the distin-
guished Senator from Missouri leaves
the floor, I want to compliment him
for what he just said. He has given
good advice to the Senate, and I might
add, the Senator himself has received
good advice from a man whom I re-
spect highly, Bill Van Cleave, and the
Senator is indeed fortunate to have
Bill as a resident of his State, and a
professor of a fine institution in Mis-
souri.

I thank the Senator.
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Mr. BOND. I thank the Senator.
SOVIET ABM TREATY VIOLATIONS

Mr. HELMS. Mr. President, I want
to extrapolate a little bit on what the
distinguished Senator from Missouri
had discussed. I will not take long.
When I conclude, I am going to ask—I
do not do so now—that a listing of the
confirmed Soviet arms control treaty
violations be printed in the REcorb.

First of all, just for example, and I
am going to ask Mr. Sullivan to hold
up a drawing, I call the Senate’s atten-
tion to a drawing of the Soviet Kras-
noyarsk radar and a map of the Soviet
Union showing ABM radar coverage.

Mr. President, the Soviet Kras-
noyarsk radar is a clearcut violation of
the ABM Treaty; no question about it.
It is so clearcut as to be startling. It
shows the high degree of arrogance of
the Soviet Union. Apparently they
have decided that we are not going to
protest anything, and that certainly
the Congress of the United States is
not going to take any firm action.

The map shows that the Kras-
noyarsk radar is in the interior of the
U.S.8.R. and it is oriented inward. The
ABM Treaty states that it must be on
the periphery of the Soviet Union and
oriented outward.

The Krasnoyarsk radar pictured in
the drawing is a clearcut violation
itself. The recent U.S. congressional
visit to inspect Krasnoyarsk confirmed
the U.S. assessment that it is indeed a
violation, and previously both the
Senate and the House went on record
that the Krasnoyarsk radar is a clear
violation of the ABM Treaty—and, as
such, that it is an important obstacle
to any new arms control treaty.

I have arrived at the coneclusion that
instead of debating U.S. unilateral in-
terpretations of the ABM Treaty, we
should be debating withdrawal from
ABM Treaty due to the Soviet break-
out.

That, it seems to me, is inevitably
the ultimate notice to the Soviet
Union—that we are not going to put
up with their violations any more.

Second, I call the Senate’s attention
to the drawing of the SAM-12. The
President has reported to the Con-
gress six times that it is “highly proba-
ble” that the Soviets have tested the
SAM-12 in an “ABM mode"” in viola-
tion of the ABM Treaty. This violation
is particularly serious, because it could
contribute to a Soviet nationwide
ABM defense, which is the key prohi-
bition of the ABM Treaty.

Mr. President, I ask that an annex
entitled “Confirmed Soviet SALT Vio-
lations,” be printed in the REcorp. I
might add, Mr. President, that I have
made certain that all information
herein has been declassified and
cleared for my public use by the CIA.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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ANNEX: CONFIRMED Sovier SALT
VIOLATIONS

A. Presidentially Confirmed Expand-
ing Pattern of Soviet SALT 1II
Breakout Violations—Total of 24:

I. 88-25 road mobile ICBM—prohibited
second new type ICBM:

1. Development since 1975;

2. Flight-testing (irreversible) since Febru-
ary, 1983;

3. Deployment (irreversible) since Octo-
ber, 1985—over 100 mobile launchers—
“direct violation':

4. Prohibited rapid-refire capability—dou-
bles or triples or quadruples force;

5. Reentry Vehicle-to-Throw-Weight ratio
over 1 to 2 (and doubling of throw-weight
over the old S8-13 ICBM)—probable covert
S8-256 two or three MIRV capability—
“direct violation”;

iﬁ. Encryption of telemetry, “direct viola-
tion”,

I1. Excess Strategic Nuclear Delivery Ve-
hicles (SNDVs):

7. Strategic Nuclear Delivery Vehicle de
facto limit of 2,504—Soviets have long been
at least 75 to over 600 SNDVs over the 2,504
SNDV number only they had when SALT II
was signed in 1979, thus illustrating the
clear fact that SALT II was fundamentally
unequal.

III1. Prohibited SS-N-23 Heavy SLBM:

8. Heavy throw-weight prohibited—conclu-
sive evidence (irreversible);

9. Development since 1975;

10. Flight-testing (irreversible);

11, Deployment on Delta IV and probably
on Delta III Class submarines (irreversible);

12. Encryption of telemetry.

IV. Backfire Intercontinental Bombers
Excess Number and Extended Range:

13. Arctic basing, increasing intercontinen-
tal operating capability;

14, Probable refueling probes, also increas-
ing intercontinental operating capability;

15. Production of more than 30 Backfire
bombers per year for an estimated period of
over five years, making more than an esti-
mated 12 extra Backfire bombers;

iV. Camouflage, Concealment, and Decep-
tion:

16. Expanding pattern of camouflage, con-
cealment, and deception (Maskirovka), de-
liberately impeding U.S. verification.

VI. Encryption:

17. Reported almost total encryption of
Soviet ICBM, IRBM, SRBM, SLBM, GLCM,
ALCM, and SLCM telemetry.

VII. Concealment of ICBM Launcher and
Missile Relationship:

18. Reported probable concealment of re-
lationship between SS-24 missile and its
mobile ICBM launchers, and concealment of
the relationship between the SS-25 missile
and its mobile ICBM launchers.

VIII. Prohibited SS-16 Mobile ICBM:

19. Confirmed concealed deployment of 50
to 2000 banned SS-16 mobile ICBM launch-
ers at Plesetsk test and training range, now
reportedly probably being replaced by a
similar number of banned S8-25 mobile
ICBM launchers.

IX. Falsification of SALT II DATA Ex-
change:

20. Operationally deployed, concealed SS-
16 launchers not declared;

21. AS-3 Kangaroo long-range-air-
launched cruise missile range falsely de-
clared to be less than 600 kilometers, and
not counted.

X. Excess MIRV Fractionation:
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22. S55-18 super heavy ICBM—NIE report-
edly states that SS-18 is deployed with 14
warheads each instead of the allowed 10,
adding over 1,230 warheads.

XI. Exceeding SALT II MIRV Missile
Sublimits:

23. and 24, The Reagan Administration
confirmed on August 7, 1987, that:

“The Soviets exceeded the SALT II sub-
limit of 1,200 permitted MIRVed ICBMs
and MIRVed SLBMs when the 5th Typhoon
submarine recently began sen trials. More-
over, some SS-X-24 MIRVed ICBM railmo-
bile launchers should now be accountable
under the SALT II sublimit on MIRVed
ICBMs, It appears that the Soviets have not
vet compensated for any of the SALT II-ac-
countable SS-X-24 launchers. Therefore,
the Soviets may also have exceeded the
SALT II sublimit of 820 MIRVed ICEM
launchers.” This judgment has been further
confirmed as accurate.

The Soviets reportedly informed U.S.
arms control negotiators in Geneva in late
1983 that they intended to exceed the SALT
IT sublimits of 820, 1200, and 1320, which
they are now in fact doing. And Soviet
leader Gorbachev confirmed to President
Reagan at the Iceland Summit on October
11, 1986, that the S5-24 was deployed.

Moreover, the Soviets are reportedly
flight-testing the even heavier throw-weight
follow-on to the super heavy S8-18 ICBM,
in violation of the SALT II absolute ceiling
on SS-18 throw-weight. This SS-X-26
ICBM, the follow-on to the SS-18, will cer-
tainly result in further excess MIRVing on
the SS-18, because it will probably carry 20
warheads.

B. Presidentially Confirmed Expanding
Pattern of Soviet SALT I Interim Agree-
ment Break Out Violations—5 Violations:

1. Soviet deployment of the Heavy SS-19
ICBM and the Medium SS-17 ICBM to re-
place the Light 85-11 ICBM was a circum-
vention defeating the object and purpose of
the SALT I Interim Agreement. Article II of
the Interim Agreement prohibited Heavy
ICBMs from replacing Light ICBMs. This
violation alone increased the Soviet first
strike threat by a factor of six.

2. Soviet deployment of modern SLBM
submarines ex the Limit of 740
SLBM launchers, without dismantling other
ICBM or SLBM launchers, which the Sovi-
ets actually admitted was a violation.

3. Soviet camouflage, concealment, and
deception deliberately impeded verification.

4, Circumvention of SALT I by deploying
SS-N-21 and SS-NX-24 long range cruise
missiles on converted Y Class SLBM subma-
rines which “is a threat to U.S. and Allied
security similar to that of the original
SSBN.”

5. “The United States judges that Soviet
use of former SS-7 ICBM facilities in sup-
port of the deployment and operation of the
S8S-25 mobile ICBM is a violation of the
SALT I Interim Agreement.”

As Defense Secretary Weinberger stated
on December 11, 1986, “SALT I and SALT II
have been largely irrelevent to the Soviet
military buildup. Both agreements merely
codified and authorized large increases.”

C. Presidentially Confirmed Expanding
Pattern of Soviet SALT I ABM Treaty
Break Out Violations—Nine Violations.

1. The siting, orientation, and capabilities
of the Soviet Krasnoyarsk ABM Battle
Management Radar ‘“directly violates”
three provisions of the SALT I ABM treaty.
The Soviets have privately admitted this
violation to themselves.

2, Over 100 ABM-mode tests of Soviet
SAM-5, SAM-10, and SAM-12 Surface-to-
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Air Missiles and radars are “highly proba-
ble” violations of the SALT I ABM Treaty.
Two high Soviet officials have even admit-
ted that their SAMs have been tested and
deployed with a prohibited ABM capability.
The Joint Chiefs of Staff have stated that
the SAM-5, SAM-10, and SAM-12 all have a
prohibited ABM capability.

3. The Soviets may be developing and de-
ploying both a territorial, and a nationwide
ABM defense, which violates the SALT 1
ban on developing even a base for a nation-
wide defense, President Reagan has stated
that “this is a serious cause for concern.”
The Secretary of Defense has testified that
the “Soviets have some nationwide ABM ca-
pability” already.

4. The mobility of the ABM-3 system is a
violation of the SALT I ABM treaty.

5. Soviet rapid relocation without prior
notification of an ABM radar, creating the
Kamchatka ABM test range, and mobility
of the ABM-3 radar, were violations of the
ABM treaty.

6. Continuing development of mobile
“Flat Twin"” ABM radars, from 1975 to the
present, is a violation of the prohibition on
developing and testing mobile ABMs. The
Soviets are now mass producing the ABM-3
system for rapid nationwide deployment.

7. Soviet ABM rapid reload capability for
ABM launchers is a serious cause for con-
cern. The State and Defense Departments
state that the Soviets may have a prohibit-
ed reloadable ABM system.

8. Soviet deliberate camouflage, conceal-
ment, and deception activity impedes verifi-
cation.

9. Confirmed Soviet falsification of the de-
activation of ABM test range launchers is a
violation of the ABM treaty dismantling
procedures.

As Defense Secretary Weinberger stated
on December 11, 1986, there has been: “The
recent discovery of three new Soviet large
phased-array radars of this type [the Pe-
chora-Krasnoyarsk classl—a 50 percent in-
crease in the number of such radars. These
radars are essential components of any large
ABM deployment. . . . The deployment of
such a large number of radars, and the pat-
tern of their deployment, together with
other Soviet ABM-related activities, suggest
that the Soviet Union may be preparing a
nationwide ABM defense in violation of the
ABM Treaty. Such a development would
have the gravest implications on the U.S.-
Soviet strategic balance. Nothing could be
more dangerous to the security of the West
and global stability than a unilateral Soviet
deployment of a nationwide ABM system
combined with its massive offensive missile
capabilities.”

D. Presidentially Confirmed Expanding
Pattern of Soviet Violations of Nuclear Test
Bans—Over Seventy Violations:

1. About twenty atmospheric nuclear
weapons tests, August through September
1961, in violation of the 1959 Mutual Test
Ban Moratorium, including a fifty-eight
megaton shot.

2, Over thirty conclusively confirmed
cases of Soviet venting of nuclear radioac-
tive debris beyond their borders from under-
ground nuclear weapons tests, in violation
of the 1963 Limited (or Atmospheric) Test
Ban Treaty.

3. Twenty four cases of Soviet under-
ground nuclear weapons tests over the 150
kiloton threshold in probable violation of
the 1974 Threshold Test Ban Treaty.

E. Presidentially Confirmed Expanding
Pattern of Soviet Violations of Biological
and Chemical Weapons Bans:
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1. “The Soviets have maintained an offen-
sive biological warfare program and capabil-
ity in direct violation of the 1972 Biological
and Toxin Weapon Convention.” The
United States has no defenses against this
capability, The Sverdlovsk Anthrax Explo-
sion of April 1979, killing several thousand
Soviets, is direct evidence of this capability.

2. “Soviet involvement in the production,
transfer, and use of chemical and toxic sub-
stances for hostile purposes in Southeast
Asja and Afghanistan are direct violations
of the 1925 Geneva Protocol.” Tens of thou-
sands of innocent men, women, and children
suffered horrible deaths from these Soviet
atrocities, which are also violations of the
Genocide Convention.

F. Soviet Violation of the Kennedy-Khru-
shchev Agreement:

The Soviets are violating the 1962 Kenne-
dy-Khrushchev  Agreement prohibiting
Soviet offensive weapons in Cuba because of
the reported presence of 4 to 12 or more
TU-95 Bear intercontinental bombers, more
than 43 nuclear-delivery-capable Mig-27
Flogger fighter-bombers, several types of
strategic submarines, over 200 nuclear-deliv-
ery-capable-Mig-21 fighter-bombers, and the
Soviet Combat Brigade. President Reagan,
the CIA director, the JCS chairman, and
the Under Secretary of Defense for Policy
have all charged that the Soviets are violat-
ing the agreement.

THE ABM TREATY—SUBSEQUENT PRACTICE

Mr. HELMS. Mr. President, along
another line, last week the legal advi-
sor of the Department of State, Judge
Abraham D. Sofaer, issued the third
and final portion of his study dealing
with the negotiating record and the
proper interpretation of the ABM
Treaty. Considering the debates and
the votes yesterday in this body on our
role in treaty-making and its relation-
ship to the ABM agreement, as well as
our current consideration of S. 1174, 1
believe it is essential at this time at
least to have a portion of Judge So-
faer's report made available for the
REcoRrD, so that Senators, if they care
to, can read it, and I hope they will,
because Judge Sofaer’s comments thus
far, except for a few contrived, contro-
versial aspects, have been pretty well
kept secret in this town, particularly
in the news media.

Part III of the legal adviser’s overall
study centers on the subsequent prac-
tice following the ratification of the
ABM Treaty, particularly the conduct
of the parties, the bilateral agree-
ments and exchanges, and the public
statements made by both sides be-
tween 1972, when the treaty was con-
cluded and ratified, and 1985, when
the President announced the results of
a reexamination of the treaty in light
of the negotiating record. It is the con-
clusion of the legal adviser, Judge
Sofaer, with which I agree, because I
believe it is a sound coneclusion, well
argued, and well presented, that the
record of subsequent practice between
the United States and the Soviet
Union fails to validate the restrictive
or narrow view of the ABM Treaty, as
expounded by my good friend the dis-
tinguished Senator from Georgia [Mr.
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Nunn]l. Other critics of the adminis-
tration have been perhaps even more
vociferous than Senator NUNN.

As I have pointed out on several oc-
casions, Mr. President, the ABM
Treaty is ambiguous in the wording of
the articles and clauses relating to
future testing. That was also the con-
clusion of the distinguished Senator
from Indiana [Mr. QuayLE] in his ex-
cellent analysis delivered on the floor
yesterday. It is clear that subsequent
practice reveals that the meaning of
the treaty language, especially the
provisions resulting from last-minute
compromises, such as agreed state-
ment D, were not all that clear. For
example, article II of the ABM Treaty
contains the language: “of a type
tested in an ABM mode.” But there is
no Russian language equivalent for
the word “mode” and in the Russian
text the phrase “of a type tested for
ABM Dpurposes” was substituted.
These two statements do not mean the
same thing, Mr. President, and the
result is ambiguous. That is true of
other parts of the treaty as well, if
Senators will take the opportunity to
look at it. That is why subsequent
practice must be taken into account in
the interpretation of the treaty and
how it is to be applied.

As a general rule of international
law, when there is a disagreement be-
tween the parties to a treaty as to the
meaning of that document, as in con-
tract analysis, subsequent practice is
to be taken into account. Section 325
of the Restatement of the Foreign Re-
lations Law of the United States (Re-
vised), which represents the views of
leading American scholars and jurists
in the field of international law, de-
clares that “subsequent practice be-
tween the parties in the application of
the agreement is to be taken into ac-
count in interpreting the agreement.”
I.M. Sinclair, the former senior legal
adviser to the British Foreign and
Commonwealth Office, states that if
the terms of a treaty are not clear, or
are capable of more than one interpre-
tation, than the context of the treaty,
which includes subsequent arrange-
ments or subsequent practice is rele-
vant to determining the intent of the
parties and the meaning of the trea-
ty's terms. He adds that these addi-
tional factors have to be taken into ac-
count. As the legal adviser points out,
in the conclusion of his study, during
the 13-year period between 1972 and
1985, at no point “did the views stated
by the United States and Soviet Union
on the interpretation of the treaty co-
incide.”

Mr. President, Judge Sofaer has
made an important contribution to the
legal analysis of the application of the
ABM Treaty and its operation accord-
ing to the rules of international law. It
should be available to all interested
Senators and others. As a matter of
fact, I think it ought to be made avail-
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able to the general public. It is ex-
tremely important that we be aware of
this study in our debate on S. 1174.
Unfortunately, the total document
runs 133 pages and is too long to print
in its entirety. The complete document
has been sent to all Senators.

I ask, Mr. President, unanimous con-
sent to have printed in the RECORD
part III of the legal adviser’'s unclassi-
fied study of the ABM Treaty and its
subsequent practice.

There being no objection, the mate-
rial was ordered to be printed in the
REcorbD, as follows:

THE ABM TREATY—PART III: SUBSEQUENT

PRACTICE SEPTEMBER 9, 1987
I. INTRODUCTION AND SUMMARY OF
CONCLUSIONS

This is the third of three parts of a study
of the ABM Treaty's application to so-called
“future” ABM systems. The purpose of this
three-part study is to ascertain the Treaty's
meaning on this issue. The first part, origi-
nally prepared in October 1985, and com-
pleted in May 1987, examined the Treaty
language and negotiating history. It con-
cluded that the Treaty text is ambiguous,
and that the negotiating record establishes
that the Soviet Union refused to agree to
prohibit the development and testing of
mobile ABM devices based on other physical
principles (“OPP").

The second part, also completed in May
1987, examined the ratification record of
the Treaty. It concluded that no change oc-
curred in the international obligations un-
dertaken in the Treaty through any condi-
tion, reservation, or understanding. It also
found no basis in the Senate record to con-
clude that the Senate’s consent to ratifica-
tion was premised on a generally held inten-
tion that the Treaty prohibit development
and testing of mobile OPP devices, or that
the Senate had taken any action that would
bind the President to the “restrictive” inter-
pretation as a matter of domestic law, The
study found, however, that the Senate
record contains representations by Execu-
tive officers to the Senate which support
the restrictive interpretation, upon which
Senators could justifiably have relied in
granting advice and consent. It concluded
that the President should give appropriate
weight to such representations and to any
understandings reflected in the ratification
record even though they may not be binding
as a matter of law.

This third and final part of the ABM
study examines the agreements and prac-
tices of the parties subsequent to ratifica-
tion of the Treaty. It then describes and ap-
plies to the record of subsequent practice
the controlling principles of international
and domestic law.

This part covers all forms of subsequent
practice potentially probative of the parties’
intentions with respect to the regulation of
OPP systems. It begins with the period im-
mediately following the ratification of the
Treaty, and proceeds up to the President's
announcement in October 1985 of the re-
sults of a re-examination, in light of the ne-
gotiating record, of the meaning of the
ABM Treaty as it applies to ABM systems
and components based on OPP. An analysis
of materials beyond October 1985 would in
general have limited utility, because those
materials have been widely published and
because after that date the relevant materi-
als largely consist of defenses of the inter-
pretations presently at issue. It is notewor-
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thy, however, that Soviet positions ad-
vanced since October 1985 differed in mate-
rial respects from the restrictive interpreta-
tion held by the U.S. prior to that time.

This version of the study is unclassified in
its entirety. A classified version has also
been prepared, including material and ap-
pendices which could not be publicly re-
leased because of the need to protect intelli-
gence sources and methods, and the confi-
dentiality of certain diplomatic exchanges.
The full classified version has been provid-
ed, under appropriate arrangements, to the
Senate for examination by Senators.

A. The record of subsequent practice

An evaluation of the significance to be ac-
corded any particular evidence of subse-
quent practice must be based on controlling
legal principles, which are discussed below.
One circumstance, however, deserves men-
tioning at this point. In general, actual con-
duct by the parties reflecting a common un-
derstanding of treaty obligations is entitled
to much greater weight than mere state-
ments separated from actual conduct. Like-
wise, conduct based on a consistent,
common understanding of obligations is en-
titled to much greater weight than actions
which cannot clearly be attributed to treaty
considerations, or which are based on shift-
ing, vague or inconsistent understandings.
Despite the extensive collection of relevant
materials in this study, there is little evi-
dence of a pattern of conduct based on a
consistent, common understanding of treaty
obligations, Most of the evidence examined
in this study consists of statements, usually
unconnected with any action having proba-
tive worth. A principal reason for this has
been the fact that the parties have not had
the programmatic need or technological ca-
pacity for very long to develop and test OPP
systems or components that are ABM-capa-
ble.

Further, it has often been impossible to
ascertain whether conduet by the U.S. has
been common with conduct of the Soviets.
Soviet practice cannot be analyzed or evalu-
ated in the same manner as U.S, practice.
The Soviet Government publishes no re-
ports of its BMD activities, and internal de-
bates over the scope of Soviet obligations, if
they occur, are never revealed, U.S. officials
hold a variety of views concerning Soviet be-
havior in interpreting treaties, One view de-
scribes the Soviets as determined to con-
strue their treaty obligations narrowly, but
also to avoid or disregard such obligations
whenever desirable, as reflected by con-
struction of the Krasnoyarsk radar. Soviet
statements concerning the ABM Treaty,
moreover, must be regarded as potentially
reflecting Soviet interests as perceived at
the time each statement is made; this is
clearly demonstrated by the variety of in-
consistent positions taken by Soviet negotia-
tors between 1972 and 1985.

For the purpose of analysis, the record of
subsequent practice has been divided into
four periods: (1) 1972-74, when the parties
were initiating their compliance with the
Treaty and sorting out basic issues; (2) 1974~
78, when the parties conducted their first
formal five-year review of the Treaty and
negotiated important clarifying interpreta-
tions of some of its provisions; (3) 1978-83,
when the Executive Branch began publicly
to articulate the restrictive view of the
Treaty, and to state its applicability to the
pre-SDI research program on ballistic mis-
sile defense; and (4) 1983-85, when the
President announced the SDI program and
the U.S. stated that the restrictive interpre-
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tation applied to the accelerated U.S. effort,
while the Soviet Union began to attack SDI
on various legal grounds and doubts as to
the validity of the restrictive interpretation
began to be expressed more widely within
the USG.

Between 1972-T4, a few public statements
were made by either government concerning
the ABM Treaty. During Soviet ratification
proceedings, Soviet Defense Minister
Grechko stated that the ABM Treaty did
not preclude research and experimentation
aimed at solving the problem of defending
the country against nuclear missile attack.
Other Soviet statements stressed the Trea-
ty's ban on deployment of new systems, and
disclaimed any binding effect to unilateral,
U.S. interpretations.

A strong divergence of views within the

Executive Branch, as to the proper interpre-
tation, became evident during the formula-
tion of the internal directive on compliance
by the U.S. Government with the Treaty.
This directive proceeded from a draft which
would have embodied the restrictive inter-
pretation in critical provisions, to a final
version which was consistent with either
view and left the issue of development and
testing of mobile OPP devices for policy-
level decision at such time as an OPP
system became ready for testing. These
changes resulted from disagreement or
doubt about the restrictive interpretation in
several offices within the Department of
Defense; in particular, the three military
branches expressed or suggested the view
that the restrictive interpretation had been
unilaterally assumed by the U.S.; at the
same time, the Joint Staff stated that the
instruction “appeared more restrictive than
called for by the agreements and in other
instances appeared ambiguous.” Statements
of Executive Branch officials before Con-
gress in this period varied, but were essen-
tially ambiguous. The former legal adviser
to the SALT 1 delegation, John Rhine-
lander, articulated the restrictive interpre-
tation in an unofficial published commen-
tary.
Between 1974-78, the two sides engaged in
bilateral discussions in wvarious contexts
which demonstrated the differences and un-
certainties which still characterized their
thinking on the OPP question. During the
early phases of SALT II, the Soviets tabled
a proposal regarding new strategic offensive
systems based on other physical principles.
The U.S. representative reported (after ex-
tensive discussion) that he could not ascer-
tain whether the Soviets believed that all
such arms should be banned in the absence
of agreement to permit them, or permitted
in the absence of agreement to ban them;
the proposal was later dropped by the Sovi-
ets. In the course of these discussions, the
U.8. representatives recalled that Agreed
Statement D banned the deployment of
OPP systems in the absence of agreement to
the contrary, but the Soviet representative
(Semenov, who led the USSR ABM Treaty
Delegation) suggested that this might not
be a correct reading of the Treaty.

During the negotiation in the SALT II
Treaty of the definition of independently
targetable reentry vehicles, the Soviets ac-
cepted the phrase “other devices” for the
purpose of including in the provision’s regu-
latory scope future, unknown devices that
could serve the functions involved. The So-
viets had rejected identical language pro-
posed by the U.S. for the ABM Treaty, stat-
ing then that they opposed coverage in the
ABM Treaty text of unknown, future de-
vices. The Soviet SALT II negotiator ex-
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plained that coverage of current and future
ABM devices was achieved in the ABM
Treaty through a combination of Article
II(1) and Agreed Statement D.

USG preparations for the first formal
ABM Treaty Review Conference in 1977 re-
sulted in extensive interagency consider-
ation of a proposal to seek clarification of
the OPP question from the Soviets at the
Conference. The records associated with
this exercise show: (1) that no uniform in-
terpretation of the Treaty existed within
the USG, with ACDA advancing the restric-
tive interpretation, the DCI and the JCS
Chairman questioning or rejecting such re-
straints, and OSD expressing uncertainty as
to what the Soviets had agreed; and (2) that
the U.S. remained unclear as to whether or
not the Soviet Union agreed with ACDA's
“understanding” of the Treaty's limitations
on future ABM systems. The USG decided
against raising this issue with the Soviets at
the Conference. The issue of future systems
was raised informally on instructions with a
Soviet negotiator, however, who failed to
confirm that any obligation existed under
the Treaty concerning future systems
beyond the obligation to discuss them in the
SCC.

In 1978 the two parties concluded clarify-
ing interpretations that dealt, among other
things, with the meaning of “tested in an
ABM mode"” in Article II(1) of the Treaty. In
this Agreement, and in many prior ex-
changes, the Soviets emphasized their view
that ABM systems regulated by the Treaty
were comprised exclusively of the three con-
ventional components listed in Article II. In
one provision of the clarifying interpreta-
tions, the parties agreed that, if an ABM in-
terceptor missile were given the capability
to carry out interception without the use of
ABM radars for guidance, application of the
term “tested in an ABM mode"” would be
subject to additional discussion and agree-
ment in the SCC. The record of the discus-
sion of this provision does not clearly indi-
cate a mutual understanding by the parties
of its implications: the Soviets made clear
that they considered that if an ABM inter-
ceptor were given such a capability it would
be part of a system based on OPP, The in-
terpretation contemplates that the creation
of such a system would be permitted,
though the issue of the application of the
phrase “tested in an ABM mode” would be
subject to discussion and agreement. (Under
either interpretation of the Treaty creation
would be permitted, but under the restric-
tive interpretation testing would be limited
to a fixed land-based mode.)

Three former U.S. SALT 1 negotiators
made statements during this period support-
ive of or implying the restrictive interpreta-
tion in a written public debate on the issue;
protagonists from the Hudson Institute and
the Rand Corporation disagreed. Official
publications of the USG for the period prior
to 1978, including ACDA’s “Arms Control
and Disarmament Agreements” are ambigu-
ous, and refer to the treatment of OPPs in
Agreed Statement D as a matter separate
and distinct from the treatment of mobile
and space-based systems in Article V.

Between 1978-83, the Executive Branch
stated its position on the interpretation of
the ABM Treaty in various public Arms
Control Impact Statements (“ACIS”) pub-
lished during that time. The 1979 ACIS
(submitted on February 28, 1978) was pre-
pared in ACDA, and articulated the restric-
tive interpretation of the Treaty. No legal
study or memorandum concerning the
Treaty or its negotiating history has been
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located that might have been used to sup-
port this result; a DOD suggestion that the
conclusion representing only the “U.S. posi-
tion” (and, presumably, not necessarily the
Soviet position) was rejected on the ground
that a public suggestion that the Soviets
were not bound wold be misleading and un-
constructive, Some additional ACIS—par-
ticularly those submitted between 1981 and
1983—also supported the restrictive inter-
pretation in varying degrees, as did other
Executive Branch reports to the Congress
and some legal memoranda in the Depart-
ment of State. Personnel at the Institute for
Defense Analysis objected to early ACIS
drafts for incorporating the restrictive in-
terpretation. Some support for these objec-
tions was expressed in DOD, but in 1981 a
staff-level DOD official prepared an inter-
nal review that confirmed the restrictive in-
terpretation, which was approved by other
staff-level officials in DOD. A decision was
made against referring the issue to appro-
priate senior, policy-level officials for con-
sideration. The 1981 internal DOD memo-
randum relied on incomplete study of the
negotiating record. Similarly, the State De-
partment legal studies relied on incomplete
excerpts from the negotiating record, com-
piled within ACDA in 1980, and were conclu-
sory on key issues.

During this period, Soviet negotiators no-
ticed public reports of U.S. BMD activities,
as well as commentary on possible future
plans. They complained that such activities
and plans were undesirable. They did not,
however, articulate a coherent view of the
Treaty consistent with the restrietive inter-
pretation.

President Reagan’'s announcement of the
SDI program in March 1983 promised that
the program would be conducted within the
confines of the Treaty, but did not address
which activities beyond research but short
of deployment were lawful. Some Executive
Branch statements after the SDI announce-
ment supported the restrictive interpreta-
tion. These statements indicated that the
Executive Branch held the restrictive view,
and that the SDI program was consistent
with it. Other Executive reports and state-
ments during the same period were ambigu-
ous.

Actions taken by the U.S. in the SDI pro-
gram through October 1985 were consistent
with the restrictive interpretation. During
this period, the U.S. stated that its develop-
ment and testing activities had been de-
signed to be consistent with that interpreta-
tion. Those involved in the management of
SDI programs found: that the tests planned
or conducted required no adjustments for
reasons related to the Treaty because the
devices involved either were of a type that
did not require exceeding the restrictive in-
terpretation or were not ABM components
(lacked ABM capability and were not tested
in an ABM mode); that the objectives of the
SDI program could be met during this
period within the restrictive interpretation;
and that in any event the U.S. was not tech-
nically capable at that time of changing the
test program in ways that would go beyond
the restrictive interpretation and at the
same time offer significant program advan-
tages.

Prior to October 1985 only one series of
SDI tests arguably involved an ABM system
or device based on OPP (the Homing Over-
lay Experiment, or HOE), that test would
not have been conducted differently under
the broad interpretation because it involved
the testing of a fixed land-based ABM
system. Otherwise, only planning for future
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tests (such as the Delta-180 test in Septem-
ber 1986) was affected by the restrictive in-
terpretation during this period.

During 1984 and 1985, certain develop-
ments led to a determination within the Ex-
ecutive Branch that the OPP question de-
served greater study than it had previously
been accorded. DOD officials charged with
SDI responsibilities sought guidance on the
Treaty's scope and received conflicting
advice. U.S. negotiators in talks with the So-
viets were puzzled by certain Soviet posi-
tions and advised further study of the nego-
tiating record. These and other activities led
to substantial differences of views within
the Executive branch, causing Secretary of
State Shultz to order the Legal Adviser to
prepare a report on the subject. The Legal
Adviser's October 1985 review of the Treaty
text and negotiating record, and the opin-
ions on that study of all relevant policy-
level officials in the Administration, formed
the basis for President Reagan’s decision of
October 1985 that a broader interpretation
of the Treaty was fully justified. The Presi-
dent also decided, as a matter of policy, that
is was then unnecessary to restructure the
8DI program in a manner consistent with
the broad interpretation.

Congress responded to the President's
Strategic Defense Initiative by adopting ap-
propriations for the SDI program that were
not conditioned on any interpretation of the
Treaty. Congress did, however, legislate and
appropriate funds after Executive represen-
tations were made that the program would
be consistent with the restrictive interpreta-
tion.

The SDI announcement caused a dramatic
increase in the attention given by the Sovi-
ets to the OPP issue., They reformulated
their position on the ABM Treaty and ad-
vanced several different arguments in an
effort to attack the SDI program. Their po-
sition has consistently been in support of an
interpretation narrower than the restrictive
interpretation. They have stated, for exam-
ple, that research, as well as development
and testing, on space-based OPP systems
and components, is inconsistent with the
Treaty. They advanced other more restric-
tive interpretations, which would limit in
various ways the scope of research permit-
ted on space-based OPP systems, and pro-
hibit all research, development and testing
intended ultimately to provide a territorial
defense.

These different viewpoints were argued at
length in bilateral discussions, but were
never resolved. At no time have the Soviets
accepted the restrictive interpretation. Fur-
thermore, while the Soviet positions would
have the effect of prohibiting development
and testing of space-based OPP devices, the
Soviet argument regarding Article II(1) was
consistent with the broad interpretation,
and its views of Article V(1) were, before Oc-
tober 1985, inconsistent with any position
ever held by a U.S. official and have no
basis in the Treaty text or negotiating histo-
ry. Since October 1985, they have adopted a
functional definition for ABM systems con-
sistent with the restrictive interpretation of
Article II(1). However, their interpretation
of Article V(1) prohibitions remains more
dwetrlct.ive than the restrictive interpreta-

on.

No clear evidence has been developed as to
what interpretation the Soviets have ap-
plied in practice to their own BMD pro-
grams. Existing evidence does not convinc-
ingly establish that the Soviets have ad-
vanced to the development stage with re-
spect to mobile OPP ABM systems; but in

CONGRESSIONAL RECORD—SENATE

light of existing limitations, a confident
judgment on this issue is presently impossi-
ble. Available evidence clearly establishes,
however, that Soviet BMD activities have
included research, development and testing
of types which they have characterized as
inconsistent with the Treaty. The Soviets
also plainly violated the Treaty in proceed-
ing with deployment of the Krasnoyarsk
radar.
B. Legal conclusions
1. International legal obligations

International law requires consideration
of subsequent agreements and conduct of
the parties in construing a treaty, particu-
larly to resolve ambiguities. The strength to
be accorded such practice depends upon the
evidentiary value of particular activity on
the issue being examined. In general, con-
current conduct, reflecting agreed under-
standings, is entitled to much greater
weight than unilateral statements commu-
nicated by one party to another; internal de-
liberations are entitled to little if any
weight in ascertaining an agreed under-
standing. Written agreements represent a
particularly valuable source of subsequent
conduct, and conduct tends to have greater
weight when it is closer in time to the agree-
ment being construed.

The record of subsequent conduct of the
parties to the ABM Treaty does not estab-
lish that the parties had intended in 1972 to
prohibit the development and testing of
mobile OPP devices. It does, however, pro-
vide important insight into the parties' un-
derstandings of these issues, at various
points, and as they developed over time.
These understandings must be considered in
arriving at any final judgment on the inter-
pretation of the Treaty.

During negotiation of clarifying interpre-
tations and at other times between 1972 and
1978, the Soviets repeatedly expressed the
view that the Treaty was intended to regu-
late conventional ABM systems. U.S. nego-
tiators disagreed with this view, but accept-
ed the Soviet text in this respect for pur-
poses of the interpretations. These agreed
provisions may be read as lending sunport to
the broader interpretation and are entitled
to substantial weight in the interpretation
of the Treaty. One of the interpretations
also contains a provision that deals with an
ABM missile that is guided without an ABM
radar. The Soviets insisted upon treating
the substitute guidance system in the same
manner as OPP, making the testing in an
ABM mode of such a system subject to dis-
cussion and agreement. These agreements
relate only to particular aspects of the OPP
problem, however, and therefore establish
no definitive interpretation of the Treaty's
application to development and testing of
mobile ABM devices based on OPP.

Apart from the formal agreements of the
parties, their exchanges, statements, and
conduct on matters relating to the OPP
question do not evidence a common and con-
sistent understanding of the Treaty inter-
pretation question. The U.S. position in bi-
lateral discussions before October 1985 ap-
pears to have been consistent with the re-
strictive interpretation throughout this
period; U.S. negotiators on several occasions
indicated a view consistent with reading Ar-
ticle II(1) and the Treaty proper to regulate
OPP systems and components.

Substantial doubt and disagreement, nev-
ertheless, was expressed within the USG at
various times throughout this period on the
OPP question. These internal doubts and
disagreement show that positions implying
the broader interpretation were supported
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throughout the period by knowledgeable in-
dividuals. The doubts expressed concerning
the restrictive interpretation principally
took the form of questioning whether the
Soviets had agreed to it. Soviet statements
and contentions, particularly during the
1972-79 period, lent credible support to
these internal USG doubts, since these
statements indicated that the Soviets did
not share the restrictive interpretation. In-
ternal evidence is entitled to little, if any,
weight under international law, however, as
it cannot be treated as common or concord-
ant conduct, establishing agreement as to
what the parties meant in 1972 with respect
to the interpretation of the Treaty. But the
evidence of internal doubt, combined with a
lack of Soviet confirmation, reflected the
absence of any commonly held view.

The Soviet position in bilateral discussions
has changed substantially between 1973 and
1985, evidently in response to the Soviet
perception of its national interests. During
the period from 1972 to 1978, Soviet nego-
tiators repeatedly took the position that Ar-
ticle 1I(1) of the Treaty defined ABM sys-
tems within the Treaty text as only those
consisting of ABM interceptor missiles,
launchers, and radars; they never during
this period indicated agreement with the re-
strictive view, and on at least two occasions
failed to respond to opportunities to con-
firm that even the deployment of OPP de-
vices was banned. Soviet statements began
to change only around 1979, when the U.S,
published extensive descriptions of its ex-
panded BMD activities and plans; Soviet
views shifted dramatically in 1983 after
President Reagan announced SDI, when
Soviet negotiators expressed views of the
Treaty, based primarily on Article I(2),
more restrictive in material respects than
those of the U.S,, and on an interpretation
of Article V(1) which lacks any basis in the
Treaty or its negotiating record.

Actions taken by the U.S. in its BMD pro-
grams through October 1985 (including the
SDI program) have been consistent with the
restrictive interpretation. This fact does not
necessarily indicate a subsequent practice
establishing agreement of the parties.
During this period, the U.S. explicitly stated
that its development and testing activities
had been designed to be consistent with the
restrictive interpretation. These tests re-
quired no adjustments for reasons related to
the Treaty, however, because the devices in-
volved either were of a type that did not re-
quire exceeding the restrictive interpreta-
tion or were not ABM components (lacked
ABM capability and were not tested in an
ABM mode). The objectives of the SDI pro-
gram could be met during that period, more-
over, within the restrictive interpretation,
and the U.S. in any event was technically in-
capable at that time, in the view of SDI offi-
cials, of changing the test program in ways
that would go beyond the restrictive inter-
pretation and at the same time offer signifi-
cant program advantages., Prior to October
1985, only planning for future tests was af-
fected by the restrictive interpretation. Fi-
nally, these activities were conducted con-
sistent with the restrictive interpretation
because that view of the Treaty was reflect-
ed in the FYT79 ACIS, and supported in
aorrée subsequent ACIS, without sufficient
study.

No comparable record exists with respect
to Soviet structuring of its BMD program.
We have insufficient evidence to determine
whether the Soviets reached the stage at
which development and testing activities in-
consistent with the restrictive interpreta-
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tion would have been feasible and useful,
but were not undertaken for reasons of
Treaty compliance; the Soviets may, more-
over, have conducted tests or advanced de-
vices without U.S. detection. Soviet BMD
activities, including research and experi-
mentation clearly oriented toward possible
future mobile OPP systems, have certainly
been inconsistent with the more restrictive
views advanced by the Soviet side since an-
nouncement of the SDI program (e.g., that
the Treaty prohibits research into ABM de-
vices the deployment of which is prohibit-
ed). They have also deployed a radar at a
place where radars of that type are prohib-
ited under any interpretation of the Treaty.

This record of subsequent practice estab-
lishes no binding international legal obliga-
tion by the U.S. and the USSR to follow the
restrictive interpretation. At no time have
U.S. and Soviet views coincided on the appli-
cation of the Treaty to OPP systems.
During the period from about 1983 to Octo-
ber 1985 the statements of the U.S. and the
Soviet Union, though based on different
theories, would both have had the result of
precluding development and testing of
space-based (and presumably other mobile)
OPP systems, despite their disagreement on
other aspects of the problem. The Soviet
view during that period, however, was based
on a reading of Article II(1) that is inconsist-
ent with the restrictive interpretation, and
in fact supports the broader view, and on a
reading of Article V(1) which is radically dif-
ferent from any advanced by the U.S. and
which lacks support in the Treaty language
or negotiating history. Only after October
1985 when the broad interpretation was
found fully supported by the U.8. Govern-
ment did the Soviets adopt a functional def-
inition for Article II(1). However, their in-
terpretation of Article V(1) prohibitions re-
mains more restrictive than the restrictive
interpretation. Furthermore, this period
represents less than three of the fifteen
years since the entry into force of the
Treaty. Finally, insufficient proof exists
that the parties engaged in conduct proba-
tive of the restrictive view that was consist-
ent and common. The parties appear to
have been incapable of the most probative
forms of conduct during most if not all the
period from 1972 to 1985; and we have insuf-
ficient evidence in any event to judge
whether Soviet behavior was in fact consist-
ent with the restrictive view.

2. Domestic legal obligalions

As discussed in pp. 42-55 of Part II of this
study, the interpretation of a treaty for pur-
poses of domestic law is based, in the first
instance, on the principles of international
law that govern treaty interpretation. In
some respects, however, the obligations of
the President under U.S. law with respect to
the interpretation of a treaty may draw
upon additional considerations, due to the
allocation of governmental powers under
the U.8. Constitution.

No special preference is given under inter-
national law to the interpretations of a
treaty made by governmental authorities of
either party. In applying the provisions of a
treaty for purposes of domestic law, howev-
er, U.S. courts will typically give great
weight to any reasonable interpretation ar-
ticulated by the U.S. Executive Branch. As
explained in Part II, this results both from
the normal deference given to Executive
agencies in interpreting federal statutes,
and from the special deference given to the
President in the interpretation of treaties as
an aspect of conducting the nation's foreign
affairs. While longstanding interpretations
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by the Executive Branch must be accorded
great weight, the Supreme Court has also
accorded great weight to an interpretation
even though it had not been previously
maintained by the Executive Branch.

The President is obliged under U.8. law to
comply with constitutionally valid legisla-
tion enacted subsequent to the ratification
of a treaty, even if it is inconsistent with
U.S. international obligations under the
treaty. Similarly, communications between
the Executive Branch and Congress subse-
quent to ratification, while usually of little
weight under international law, are likely to
be given more serious consideration by U.S.
courts in the interpretation of treaty provi-
sions for domestic law purposes.

As noted in Part II, the interest in avoid-
ing non-mutual international obligations
should be weighed against finding that the
President has domestic-law obligations dif-
ferent from those that are binding on the
other treaty partner, Purthermore, the
President’s powers to interpret treaties and
to conduct foreign affairs should not be lim-
ited absent clear indication that such limita-
tions were specifically intended. On the
other hand, while legally binding limita-
tions on Executive discretion are disfavored,
the President must give proper weight in ex-
ercising his powers to all relevant matters
and evidence, including Executive Branch
representations to Congress, and indications
oir legislative reliance on such representa-
tions.

Nothing in the record of subsequent prac-
tice of the ABM Treaty binds the President
as a matter of domestic law to the restric-
tive interpretation. Nonetheless, a substan-
tial number of Executive representations
have been made to Congress, beginning with
the 1979 ACIS, and lasting until late 1985,
which support the restrictive interpretation
to one degree or another. Relevant state-
ments include those made by SDIO in its
1985 annual report (completed while the
Executive Branch was beginning its first
comprehensive review of the negotiating
record). Congressional appropriations for
SDI during FY 1985-86 were not expressly
conditioned on any interpretation of the
Treaty, however, Congress has legislated
and appropriated funds with these represen-
tations on the record, arguably creating an
expectation that the restrictive view would
continue to be followed. Since October 1985,
Congress appropriated funds for FY87, but
did not condition their expenditure on con-
tinued observance of the restrictive inter-
pretation. The body of substantial evidence
that supports the broader interpretation
has been essentially internal, and only after
completion of a legal review in October 1985
has the Executive clearly articulated the
broader view and communicated to Congress
the evidence and arguments that support it.

The President should give appropriate
weight to Executive representations made
to Congress, and expectations developed by
legislators, during the post-ratification
period, in determining and exercising his
lawful discretion to interpret the ABM
Treaty. Congress, on the other hand, is also
constitutionally obligated, in exercising its
constitutional powers, to weigh in good
faith the full record of evidence relevant to
the ABM Treaty's lawful interpretation,
and to defer to reasonable Executive judg-
ments as to the meaning of such evidence,
including evidence of subsequent conduct.

Mr. HELMS. Mr. President, I yield
the floor, and I suggest the absence of
a quorum.
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The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. THURMOND. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. THURMOND. Mr. President, I
have listened to the debate and
speeches in this body over the past 5
months about the correct interpreta-
tion of the ABM Treaty, and whether
the development and testing of ad-
vanced strategic defense technologies
are permitted by this treaty. We have
also heard a great deal about the con-
stitutional role of the Senate in giving
its advice and consent.

In my judgment, what the Levin-
Nunn amendment comes down to is
what course of action best serves our
national security interests. What
effect will this provision have on the
Strategic Defense Initiative [SDI] Pro-
gram, and on the prospects for achiev-
ing deep reductions in the numbers of
nuclear weapons?

During the discussion of his legal
analysis of the ABM treaty, my friend
and colleague from Georgia, Senator
NuUNN, said “* * * the American public
and our allies need to understand that
if we cannot solve current strategic
vulnerabilities through arms control
or our own strategic programs, we may
have no recourse but to consider de-
ploying some form of strategic de-
fense.” I think it is already clear that
strategic defenses must be an essential
and permanent element of the strate-
gic balance. I thought so 15 years ago
when I noted during the ABM Treaty
ratification debate that the treaty “ef-
fectively prevents us from ever having
the means to protect our population
from a Soviet first strike.”

When the ABM Treaty was signed in
1972, Ambassador Gerard Smith as-
serted on behalf of the United States
that the limitations on ballistic missile
defenses contained in the treaty would
not serve our strategic interests unless
strategic offensive arms were signifi-
cantly reduced within 5 years. It is
now 15 years later, and we all know
that the promised follow-on reduc-
tions in offensive forces have not been
realized. Instead, Soviet strategic of-
fensive capabilities have multiplied,
not decreased, as has the threat these
systems pose to our own deterrent ca-
pability. In view of the failure of the
SALT I/ABM Treaty formula to pro-
vide adequately for our security, we
must now reconsider the contribution
that strategic defenses can make in
our deterrent posture.

There is another compelling reason
for us to reconsider the role of strate-
gic defenses in our security posture—
that is the vast Soviet strategic de-
fense research, developments, and de-
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ployment program. Again, during the
ABM Treaty ratification debate, I
noted that the “Treaty overlooks the
fact that present ABM deployment in
the United States and the U.S.8.R. is
not symmetrical.” The situation is far
worse today. In the past 10 years, the
Soviets have spent an estimated $150
billion on strategic defense—15 times
as much as the United States has
spent. The Soviets have the world’s
only operational ABM system around
Moscow, which they have been mod-
ernizing and expanding. They have
also violated a central provision of the
ABM Treaty with the Krasnoyarsk
radar. Taken altogether, Soviet strate-
gic defense activities raise the concern
that they may be preparing an ABM
defense of their national territory—the
very thing the ABM Treaty was de-
signed to prevent.

If we fail to respond to the threat
posed by Soviet strategic offensive and
defensive programs, the implications
for our security will be very grave. To
respond, we must be able to explore
and develop our own strategic defense
technologies in the most expeditious
and effective manner possible. In the
current budget environment, we
should insist on no lesser standard of
performance from the SDI program. It
is in this regard that requiring by stat-
ute that the President follow the more
restrictive of two plausible interpreta-
tions of the ABM Treaty, which would
be the practical effect of the Levin-
Nunn proposal, becomes very impor-
tant.

The broad interpretation would
permit us to delay a decision on funda-
mentally altering the ABM Treaty
regime by several years until we had
confidence that the technologies
which we had developed would meet
our criteria for deployment. Under the
restrictive interpretation, the United
States would be forced to make a deci-
sion to alter fundamentally the treaty
regime simply to complete the testing
portion of the research program.

Under the broad interpretation the
United States is allowed to conduct re-
search, development, and testing to
maximize confidence in the feasibility
of strategic defenses. Specifically, this
interpretation would allow the pro-
gram manager to design realistic tests
to integrate fully capable weapons,
sensors and battle management/com-
mand, control and communication.

The broad interpretation would
reduce costs significantly and allow for
greater efficiency. This is accom-
plished through integrated testing
using the most capable hardware, as
opposed to piecemeal testing. We esti-
mate that it would save 2 years in the
research program and at least $3 bil-
lion dollars in establishing the feasibil-
ity of an initial defense against ballis-
tic missiles.

Under the broad interpretation, con-
fidence in defense feasibility would in-
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crease much faster than under the re-
strictive interpretation, thereby per-
mitting an earlier decision on the de-
sirability of defenses.

The broad interpretation of the
treaty would significantly reduce pro-
gram uncertainty caused by the inher-
ent ambiguities of the treaty under
the restrictive interpretation.

The broad interpretation of the
ABM Treaty would allow the United
States to retain the option to deploy
strategic defenses in the mid-1990’s.
Even under ideal conditions, the re-
strictive interpretation would delay de-
ployment until the late 1990’s.

In addition to the greater expense of
the restrictive interpretation, each
month this Nation continues under
the restrictive interpretation imposes
a 1'% to 2-month delay in the deploy-
ment of defenses based upon the re-
sults of SDI research.

These findings, which have wueen
presented in briefings and testimony
to the Subcommittee on Strategic
Forces and Nuclear Deterrence, make
clear that restructuring the SDI pro-
gram to take advantage of the broad
interpretation of the ABM Treaty pro-
vides advantages from the point of
view of cost, schedule, and confidence
in the results of our SDI program.
While we debate these legal technicali-
ties, there can be little doubt that the
Soviets are pursuing their own version
of the SDI program unimpeded by
such internal debate.

Mr. President, in the end, SDI test-
ing is not prirnarily a legal or constitu-
tional question but a political one.
Should the United States pursue the
development of strategic defenses for
deployment as quickly and as effi-
ciently as possible, or should we be
unilaterally bound to an interpreta-
tion of the ABM Treaty that costs us
time and money? I think the answer to
this question is clear—we should en-
hance our security through strategic
defenses as quickly as we can.

The Levin-Nunn amendment, by re-
quiring as a practical matter that the
President follow the more restrictive
of two plausible interpretations of the
ABM Treaty, would legislate ineffi-
ciency in the program at a time when
we should be getting the most for our
scarce defense dollar.

Mr. President, I urge the adoption of
the amendment to strike the Levin-
Nunn amendment.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. EXON addressed the Chair.

The PRESIDING OFFICER. The
Senator from Nebraska.

Mr. EXON. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.
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The PRESIDING OFFICER. With-
out objection, it is so ordered.

(The remarks of Mr. Exon are print-
ed later in the REcorDp under ‘“State-
ments on Introduced Bills and Joint
Resolutions.”)

Mr. WIRTH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. WIRTH. Mr. President, thank
you very much.

Mr. President, section 233 of the De-
partment of Defense authorization bill
for fiscal year 1988, as reported by the
Senate Armed Services Committee,
prohibits the use of funds for the de-
velopment and testing of anti-ballistic
missile [ABM] systems or components
which are sea-based, air-based, space-
based or mobile land-based, unless the
President submits a report to Congress
specifying the systems he proposes to
develop and test, and Congress passes
a joint resolution to so authorize. The
provision is based on language in the
1972 ABM Treaty.

OPPONENTS OF THE LEVIN-NUNN PROVISION

ARGUE

Passage of the Levin-Nunn provision
would represent a major concession to
the Soviets by preventing development
and testing of systems the Soviets fear
without extracting similar concessions
from them. Critics further argue that
Levin-Nunn undercuts the administra-
tion's hard bargaining line in other on-
going negotiations.

THE LEVIN-NUNN PROVISION DOES NOTHING OF
THE SORT

The administration has not request-
ed funds for the development and test-
ing of mobile land, sea, or space-based
ABM weapons. In fact, the administra-
tion indicated in hearings that it did
not intend to request funds for such
systems. The Levin-Nunn provision
simply asserts the right of Congress to
consider such a request before approv-
ing the expenditure of funds for such
purposes. Asserting Congress’ right to
authorize and appropriate funds for
national defense in no way under-
mines the administration’s bargaining
position on arms control. Indeed, this
provision provides for expedited con-
sideration of requests to authorize
funds for the strategic defense initia-
tive in the event that the arms control
climate changes.

OPPONENTS OF THE LEVIN-NUNN PROVISION

ARGUE

The provision is unconstitutional be-
cause it interferes with the President’s
‘“sole authority” to the implement and
abrogate treaties. Furthermore, oppo-
nents of the provision contend it gives
the House of Representatives author-
ity in the treaty making process, some-
thing for which the Constitution does
not provide.
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THE LEVIN-NUNN PROVISION DOES NOTHING OF
THE SORT

The Levin-Nunn provision does not
interpret the treaty, it simply limits
the expenditure of funds—a power
well within the authority of the legis-
lative branch. It is a power the House
shares with the Senate. The provision
does not grant the House a veto of any
interpretation of the ABM Treaty or
any other treaty. This argument is a
red herring dragged across the trail of
this debate to divert attention from
the fact that the administration is
seeking carte blanche on SDI spend-
ing.

If, on the other hand, this provision
does have the effect of blocking an at-
tempt by the current administration
to reinterpret preemptively a treaty
ratified by the Senate, then so be it. If
this administration is successful in
such an endeavor, the constitutional
role of the Senate in the treatymaking
process—one of the brilliant checks
and balances our forefathers wrote
into the Constitution to guard against
the excesses of an overmighty execu-
tive—would be undermined, and the
credibility of the United States in the
international arena wouid be eroded.
How could our allies—and even more
importantly, our adversaries—be as-
sured that they could securely enter
into agreements with a country that
reserves to itself the option to reinter-
pret treaties purporting to have the
force of law. I detect some irony in the
fact that this administration, that has
repeatedly advocated restraint and
conservatism in interpreting the Con-
stitution, and which has emphasized
its claim that it is nominating a strict
constructionist to the Supreme Court,
is attempting to broadly interpret a
treaty and thereby remove the Senate
from its constitutional role in the trea-
tymaking process.

OPPONENTS OF THE LEVIN-NUNN PROVISION

ARGUE

The provision prevents planning of
and research on systems integral to
SDI, thereby effectively slowing devel-
opment of SDI and forcing us to con-
tinue to rely on the doctrine of mutu-
ally assured destruction. They further
argue that this provision leaves the
United States naked to a Soviet break-
out in the field of ABM technology.
THE LEVIN-NUNN PROVISION DOES NOTHING OF

THE SORT

The Levin-Nunn provision prevents
the expenditure of funds for the devel-
opment and testing of mobile land, sea
or space-based weapons prior to con-
gressional consideration of a specific
authorization request. Opponents of
the Levin-Nunn provision would have
us believe that this means no money
can be spent on research for these
kinds of systems. Since 1985 SDI has
received $8.6 billion for research and
has used it to advance research on di-
rected energy weapons—laser beams,
kinetic energy weapons—rockets and

CONGRESSIONAL RECORD—SENATE

other projectiles that destroy by
impact, sensors for identifying and
tracking targets, and computers and
communications systems for control-
ling an ABM system. Enactment of
the Levin-Nunn provision will not do a
thing to halt these efforts. Neither
will that provision prevent a United
States response to a Soviet breakout
from the terms of the 1972 ABM
Treaty. To the contrary, this bill di-
rects the Strategic Defense Initiative
Office to fully fund near-term deploy-
ment options for just such a contin-
gency. By the same token, we should
be careful not to rush into premature
development and testing of these
costly technologies. The expense of de-
velopment, testing and early deploy-
ment of near-term SDI technologies
may well, in our current circumstances
of fiscal constraint, have the unintend-
ed consequences of freezing further re-
search of future technologies on
which could be built an effective bal-
listic missile defense system and not
some fictional “star wars” system that
some would have us believe is just
around the corner. Sometimes you
have to start slow to go fast. Burning
rubber at the start just wears out the
tires.

The Levin-Nunn provision does none
of these things its detractors claim. It
is prudent legislation that imposes
modest restriants on a program that
otherwise threatens to be a runaway
train—a potential black hole—that
could consume an increasingly dispro-
portionate share of defense dollars. I
have concluded that the real objec-
tions to the Levin-Nunn provision by
the administration and its supporters
are that it constrains their ability to
pursue their SDI objectives without
consulting Congress, and that it blocks
an effort by the executive branch to
play fast and loose with the treaty-
making provisions of the Constitution.

I ask to speak at this point, having
sat in the Chair for a good period of
time this morning and again yesterday
as we were discussing the filibuster.
And I was struck on this day of the
200th anniversary of the Constitution
by themes that were being debated
and are being debated here today
which are more than familiar and are
an absolute reflection of the wonders
of our political system and the
strengths of our constitutional system.

Three issues have come up over and
over and over again in this debate,
three issues that we can I think all be
proud to debate whether we are on
one side of the issue or another. I
happen to agree with Senator LEvIN
and Senator Nunn. But let me just
touch on those three as I was sitting,
particularly in the last 2 days, and ob-
serving them and particularly on this
historic day.

First, the suggestion that we in the
Congress ought to provide the funds
to the administration, sort of put it on
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the stump in the middle of the night

and get out of there or that they

would like to take the money and run.

The administration—and this coun-
try for 200 years—has always wanted
it that way. And the Congress has
always said, “Wait a minute, we have a
responsibility to put our stamp on it.”
The conflict has existed for 200 years
and I hope it will exist for 200 years
more as to who has the power over the
purse. That was in part this debate
yesterday and today—take the money
and run, or the power of the purse.

The second major issue that is being
debated today and last night was the
issue of the power, the strength and
the role obviously of the U.S. Senate,
and the issue of advise and consent.
On foreign policy and arms control it
is very clear that we in the Senate be-
lieve that there is an extraordinarily
powerful and important role for us to
play. The administration would like—
and if you were the administration, I
suspect you would argue the same
thing—to diminish that role. How pow-
erful should we be; what is our role;
how much do we have to say? That is
also a theme that has been debated
for 200 years, and I hope will be debat-
ed for 200 years more.

The third issue which perhaps may
be long term—long term being the
next year, 2 years, 3 years, 5 years—
and the most important relates to the
authority of the Senate and the role
of the Senate in treaties. What would
be the perception around the world? I
think if the United States singularly
through the executive branch were
able to change the meaning of trea-
ties, what is the role of the U.S.
Senate in conducting our foreign
policy?

Three themes have been debated,
Mr. President, in the last day, and
many others as well. But again I get
up to comment on this point. I hope
we are going to come to a vote pretty
quickly but I get up to comment on ob-
serving what has been going on for
this period of time on this special day
in our Nation's history, issues that we
have been debating here that go right
to the heart of our constitutional
system, right to the heart of the whole
question of balances between the exec-
utive branch and the congressional
branch.

I thank you very much for your in-
dulgence while I made these very brief
remarks.

LEVIN-NUNN LANGUAGE TO LIMIT TESTING OR
DEPLOYMENT OF SDI IN VIOLATION OF THE
ABM TREATY
Mr. LEAHY. Mr. President, I rise in

support of the Nunn-Levin language in

the defense authorization bill. Before
turning to the substance of this ex-
tremely important arms control issue,

I must state for the REcorp that the 4-

month filibuster of the motion to take

up the defense bill is one of the most
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bizarre and disturbing exercises I have
witnessed in my dozen years in the
Senate.

For months, loyal, patriotic mem-
bers of the Republican Party refused
to allow the Senate to consider the
1988 defense budget—the bill that pro-
vides over $300 billion to defend the
United States. There is real concern
that some may even yet attempt to kill
the Levin-Nunn provision, as well as
other arms control measures, by stall-
ing the defense bill until the Senate is
forced to move to other urgent items,
such as the debt limit extension, the
reconciliation bill, and other matters.

Their objection is not that the bill
authorizes too little ammunition for
our troops, or too few nuclear missiles
or bombs, or not enough destroyers or
fighter planes. The reason for this ex-
traordinary filibuster is a single sen-
tence relating to the ABM Treaty in a
218 page bill.

The sentence—the so-called Levin-
Nunn language—reads:

Funds appropriated or otherwise made
available to the Department of Defense
during Fiscal Years 1988 and 1989 may not
be obligated or expended to develop or test
anti-ballistic missile systems or components
which are sea-based, air-based, space-based,
or mobile land-based.

There is more, setting up a way for
the President and Congress to set this
restriction aside. But this is the heart
of the issue.

I urge my colleagues to read that
sentence closely, because maybe there
is some large misunderstanding which
is causing the Senate to spend so
much time on an issue which should
cause little or no controversy.

As I look at this language, three
things are apparent to me:

First, it reqguires the President to
obey the law,

The ABM Treaty, signed in May
1972, and ratified by the Senate, is
international law and the law of this
land.

That treaty permits each side to de-
velop, test or deploy only ABM sys-
tems or components which are land-
based and fixed. It allows each side to
defend one site with 100 land-based,
fixed ABM launchers and interceptors.

Everything else—nationwide ABM
defense, development, testing or de-
ployment of mobile land-based, air-
based, sea-based or space-based ABM
systems or components, or develop-
ment, testing or deployment of exotic
ABM technologies based on ‘‘other
physical principles” not known in
1972—is prohibited.

You do not have to be a constitu-
tional scholar or strategic expert to
see at once that this is a huge legal
barrier to the President’s dream of a
space-based, nationwide, death ray de-
fense against ballistic missiles. As long
as the ABM Treaty is accepted to pro-
hibit what its words convey, star wars
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cannot get very far out of the labora-
tories.

The U.S. Senate—and our entire
Nation—owes a great debt to the
chairman of the Armed Services Com-
mittee, Senator Nunn, for making this
point so abundantly clear in his au-
thoritative studies on the subject.

Second, it withholds funding for 2
years for activities that the adminis-
tration concedes could not be carried
out during this period in any event.

A Martian who suddenly dropped by
to observe the Senate in action could
be forgiven for being a little puzzled
about this cosmic debate.

The bill would not authorize funds
for certain SDI tests that the adminis-
tration says it could not conduct
within the next 2 years anyway.

General Abrahamson, the head of
the SDI Program, testified to Congress
that he can carry out the President’s
research and development program for
at least the next 2 years without vio-
lating the so-called traditional inter-
pretation of the ABM Treaty.

Third, it defers—rather than set-
tles—the issue of the traditional
versus the broad interpretation of the
ABM Treaty.

The original Levin amendment, as I
understood it, would have prohibited
funding for any activity which would
violate the traditional interpretation
of the ABM Treaty, this is any devel-
opment or testing of the space based
kinetic kill system the administration
has fixed on.

The Levin-Nunn compromise draws
back from the flat prohibition on vio-
lating the traditional interpretation of
the ABM Treaty. It in effect defers
the issue of which interpretation is
correct, and provides a mechanism for
the President to set aside the funding
restriction and carry out tests, with
the approval of Congress, that would
go beyond the traditional interpreta-
tion.

Frankly, I consider this dodging of
the basic issue a flaw in the Levin-
Nunn language. It fails to quash once
and for all the Reagan administra-
tion's attempts to rewrite the meaning
of a treaty that was ratified by the
Senate 15 years ago. If the U.S. Sen-
ate’s role in ratifying treaties is to
remain more than a formality, I be-
lieve we should be reaffirming our
equivocal commitment to the ABM
Treaty as presented to the Senate
during the ratification process in 1972.

However, I will join my good friends,
the Senators from Michigan and Geor-
gia, in voting against efforts to strike
or weaken their provision in this de-
fense bill. Deferral of the issue for 2
years and continuation of the tradi-
tional meaning of the ABM Treaty for
that period is certainly far better than
leaving the administration a free hand
to gut the treaty. But, let the record
be clear that I would rather settle the
issue here and now that the ABM
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Treaty means what it says, and the
United States has entered into a
solemn international commitment to
abide by that clear meaning.

Mr. ADAMS. Mr. President, for the
last few months we have been debat-
ing, in one form or another, a number
of critically important questions relat-
ed to the role of the Senate in the
treaty making process and to the
proper interpretation of the ABM
Treaty. Those are interesting ques-
tions, and I would be delighted to join
that discussion, but I would submit
that neither question is relevant to
the specific language proposed by Sen-
ators LEviN and NunNN or to the
motion by Senator WARNER to strike
that language.

I have looked carefully at the Levin-
Nunn language. I have studied the
report of the Armed Services Commit-
tee on this language. I have listened to
the two authors of the language dis-
cuss it on the floor. And while one can
certainly agree that the language is a
response to the administration’s new
interpretation of the ABM Treaty and
their advocacy of the broader reading
of the treaty, the Levin-Nunn lan-
guage does not seek to endorse or
reject the administration’'s interpreta-
tion. All it says is that the administra-
tion must come to the Congress and
get specific authorization for funds to
be spent on projects which are allowed
under their reading of the treaty but
prohibited under the traditional inter-
pretation of the ABM agreement. It
does not say that the administration is
precluded from making such a request.
It does not say that the Congress will
not approve such funds. In short, it
does not in any way prejudge the
issue; it simply protects the right of
the Senate, at the appropriate time, to
make a judgment.

That is all it does, and that is what
the Congress has always done.

We did this on the MX missile and
dozens of other weapons systems. We
have done it in other policy areas. And
hopefully we will continue to do it.
This is nothing more than using the
power of the purse—the unquestioned
power of the Congress.

I can understand why supporters of
the broad interpretation of the ABM
Treaty and supporters of early deploy-
ment of SDI might oppose the Levin-
Nunn language, but I would tell them
that the Levin-Nunn language does
not prevent early deployment nor does
it deny the possibility that the Presi-
dent’s interpretation of the treaty is
correct, even though I do not accept or
agree with the President’s attempts to
reinterpret this treaty.

Earlier this year, Senator BIDEN in-
troduced legislation, which I was
pleased to cosponsor, which did reach
the conclusion that the President’s in-
terpretation is incorrect. But the
Levin-Nunn language does not do that.
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Listen to the language of the Commit-
tee report: “Without prejudging the
wisdom and desirability of undertak-
ing testing, development and deploy-
ment of mobile/space-based ABM's
using exotic technologies, it is impera-
tive that Congress in general—and this
committee in particular—examine in
detail any proposed expenditures that
would involve such a substantial
change in policy.” That does not say
that the President is wrong in his
reading of the treaty or that Senators
LeviN and NUNN are right. It says we
do not want to make that choice now.

Beyond that, as the committee
report indicates, we do not need to
make that choice now. As the commit-
tee report makes clear, delaying a deci-
sion in this bill does not have a practi-
cal impact on existing plans. The com-
mittee report indicates that “the ad-
ministration has stated that its re-
search and development program for
the Strategic Defense Initiative com-
plies with the prohibition on testing
and development ... [and] the ad-
ministration has not requested any
funding for fiscal years 1988 or 1989 to
test or develop mobile/space-based
ABMs using exotics.” In short, even if
the Levin-Nunn language was a prohi-
bition—and, again, I do not believe
that is an accurate characterization—
it would prohibit something which the
administration does not intend to do
anyway.

There are, however those who claim
that even if the Congress is acting
within its constitutional right to exer-
cise the power of the purse in this
regard, it ought not use that power.
They believe that such an action un-
justly restricts the President’s ability
to negotiate with the Soviets. Well
that is not the conclusion of the com-
mittee. Their report indicates that
“the committee believes this feature
[the waiver of the prohibition by a
vote of both Houses of Congress] will
give the President flexibility in arms
control negotiations.” Indeed, the co-
mittee was so concerned about the ne-
gotiating flexibility that the Levin-
Nunn language gives the President
that it warned that “it would be a seri-
ous mistake, however, for the adminis-
tration to view this section as an invi-
tation for it to implement the so-called
new interpretation of the ABM Treaty
or to proceed with an early deploy-
ment scheme for SCI.” On balance,
then, I believe the Levin-Nunn lan-
guage gives the President the author-
ity and flexibility he needs while re-
taining for the Congress the right to
exercise its obligations under the Con-
stitution.

Mr. President, I have been discussing
the “neutrality” of the Levin-Nunn
language. I want to close by express-
ing, briefly, my own lack of neutrality
on the underlying issue of SDI. My op-
position to SDI is, I hope well known.
For a variety of practical and philo-
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sophic reasons, I simply do not think
that SDI is a viable addition to our na-
tional defense strategy. Beyond that, I
am not neutral on the interpretation
of the ABM Treaty. I have studied
Judge Sofaer’'s analysis of the treaty, I
have studied the analysis of Senators
LeviN and Nunn as well as the studies
submitted to the Senate by others who
support the reinterpretation. I am
convinced, on the merits of the case
presented, that the traditional inter-
pretation is correct and that is why 1
have co-sponsored the Biden bill. But
again, I urge my colleagues to look
beyond the rhetoric and the merits of
the underlying issue: the Levin-Nunn
language does not reach that issue and
does not employ that rhetoric. It does
not pass judgment on the merits of
one interpretation or the other; it
simply affirms the judgment made by
our Founding Fathers that the Con-
gress of the United States has the au-
thority and the responsibility to use
the power of the purse to guide na-
tional defense policy. And that is what
this debate should be about.

Mr. KENNEDY. Mr. President, I rise
in opposition to the motion by Senator
WARNER to strike the Levin-Nunn lan-
guage from the Department of De-
fense authorization bill. This language
simply imposes an obligation already
required by the ABM Treaty. It would
establish a 2-year prohibition on the
Defense Department from using funds
to develop or test any antiballistic mis-
sile [ABM] systems that are sea-based,
air-based, space-based, or mobile land-
based.

In my view, this is the most impor-
tant provision in the Defense authori-
zation bill. It is a crucial brake on the
Reagan administration’s ill-advised
and obscenely expensive strategic de-
fense initiative. This amendment
simply seeks to uphold the law of the
land. It would bar the administration
from expending funds on ABM sys-
tems prohibited by the traditional in-
terpretation of the ABM Treaty with-
out the prior consent of the Congress.

This provision would not be neces-
sary if the administration had fol-
lowed the interpretation of the ABM
Treaty that every previous administra-
tion has endorsed and operated under.
The Nixon administration, the Ford
administration, the Carter administra-
tion, and even the Reagan administra-
tion through its first 4 years in office
recognized that the ABM Treaty pro-
hibited the development and testing of
space-based ABM systems.

But, in late 1985, the Reagan admin-
istration announced a new interpreta-
tion of the 15-year-old treaty that
would allow such development and
testing. This vital decision was taken
without consulting Congress—despite
the Senate’s constitutional role in the
ratification of treaties. It was taken
without consulting the allies—despite
the treaty's critical importance to
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their defense. It was taken without
consulting the Soviet Union—despite
the existence of the standing consulta-
tive commission for the resolution of
treaty interpretation disputes.

No one here who supports the Levin-
Nunn language argues against re-
search to explore promising avenues in
antimissile technology that have
opened up in recent years. But at the
point that star wars research turns
into star wars testing and deployment,
we must draw the line,

In fact, the ABM Treaty already
draws that line. That treaty is as
much in the interest of the United
States in 1987 as it was in 1972 when
the Senate ratified it by the over-
whelming margin of 88 to 2.

That treaty eliminated one entire
arena of competition between the su-
perpowers. Without that treaty, we
would have spent the past 15 years in
a full-throttle drive to develop com-
plex, costly and ultimately ineffectual
nuclear defenses.

But now the administration wants to
take off the brakes. Propelled by the
hocus-pocus of the star wars fantasy,
this administration is engaged in an
unseemly and unprecedented attempt
to circumvent the Senate, to reinter-
pret the ABM Treaty without with-
drawing from it, to wriggle out of it
without repudiating it, in other words
to violate the law of the land.

I urge the administration to stop
hiding behind false loopholes and to
speak honestly to the American
people. If they believe that the ABM
Treaty no longer serves the interests
of the United States, let them say so.
Let them be candid with the American
people, and let them abrogate the
ABM Treaty in the way that its lan-
guage provides. and then let the Amer-
ican people judge for themselves
which course to follow—by casting
their votes at the polls. I am confident
that the choice will be clear—nuclear
arms control on Earth, not a nuclear
arms race in space.

In the life of every Congress, there
are moments of historical choice, mo-
ments when the votes that are cast
change the course of our Nation’s his-
tory. This is one of those moments, I
urge my colleagues to look into the
future to a time when we will be called
to account by the next generation of
Americans and by succeeding genera-
tions. Let us cast this vote to reaffirm
the rule of law in our own country and
to stand behind our solemn commit-
ments—with friends and adversaries
alike. This is one vote that truly will
be heard around the world.

Mr. BYRD. Mr. President, I have
the following unanimous-consent re-
quest which has been cleared with
both managers and Senators on both
sides of the aisle:

It is ordered that the Senate proceed
immediately to the consideration of an
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amendment by Mr. QuayLE dealing
with the Krasnoyarsk radar, that
there be 30 minutes time limitation
thereon to be equally divided in ac-
cordance with the usual form, that the
amendment by Mr. GLENN be tempo-
rarily set aside, and that the vote in
relation to the pending amendment by
Mr. WARNER occur tomorrow morning
at 9:30 a.m.; and provided further that
no amendments be in order to the
amendment to be offered by Mr.
QUAYLE.

The PRESIDING OFFICER. Is
there objection?

Mr. NUNN. Mr. President, reserving
the right to object and I shall not
object.

The PRESIDING OFFICER. The
Senator from Georgia.

Mr. NUNN. Mr. President, I am sure
the way the majority leader worded
that unanimous-consent request in ref-
erence to the Warner amendment it
would permit a motion to table to be
made.

Mr. BYRD. It would.

Mr. NUNN. I could be recognized.

Mr. WARNER. Mr. President, that
part of the unanimous-consent request
remains intact. It is just a question of
sequencing it.

The PRESIDING OFFICER. Is
there objection?

Mr. WARNER. Mr. President, I see
the proponent of the amendment here
and I wonder if the majority leader
and others will recognize him for a
moment.

Mr. BYRD. Mr. President, I ask
unanimous consent that it be in order
to order the yeas and nays on the
Quayle amendment which has not
been offered.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. BYRD. Mr. President, does the
Senator want to order the yeas and
nays on the amendment?

The PRESIDING OFFICER.
there a sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
foregoing request is agreed to.

AMENDMENT KO. 683

Mr, QUAYLE. Mr. President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk read as follows:

The Senator from Indiana [Mr. QuUayLE]
proposes an amendment numbered 683.
in:'t the appropriate place insert the follow-

Is

SEC. SENSE OF CONGRESS ON THE KRAS-
NOYARSK RADAR.
(a) Finpines.—The Congress finds the fol-
lowing:

(1) The 1972 Anti-Ballistic Missile Treaty
prohibits each party from deploying ballis-
tic missile early warning radars except at lo-
cations along the periphery of its national

territory and oriented outward.
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(2) The 1972 Anti-Ballistic Missile Treaty
prohibits each party from deploying an
ABM system to defend its national territory
and from providing a base for any such na-
tionwide defense.

(3) Large phased-array radars were recog-
nized during negotiation of the Anti-Ballis-
tic Missile Treaty as the critical long lead-
time element of a nationwide defense
against ballistic missiles.

(4) In 1983 the United States discovered
the construction, in the interior of the
Soviet Union near the town of Krasnoyarsk,
of a large phased-array radar that has sub-
sequently been judged to be for ballistic
missile early warning and tracking.

(5) The Krasnoyarsk radar is more than
700 kilometers from the Soviet-Mongolian
border and is not directed outward but in-
stead, faces the northeast Soviet border
more than 4,500 kilometers away.

(6) The Krasnoyarsk radar is identical to
other Soviet ballistic missile early warning
radars and is ideally situated to fill the gap
that would otherwise exist in a nationwide
Soviet ballistic missile early warning radar
network.

(7) The President has certified that the
Krasnoyarsk radar is an unequivocal viola-
tion of the Anti-Ballistic Missile Treaty.

(b) SENsSE oF ConGREss.—It is the sense of
the Congress that the Soviet Union is in vio-
lation of its legal obligation under the 1972
Anti-Ballistic Missile Treaty.

Mr. QUAYLE. Mr. President, parlia-
mentary inquiry. I presume the time is
equally divided between the two sides;
is that correct?

The PRESIDING OFFICER. The
Senator is correct.

Mr. QUAYLE. I yield myself 5 min-
utes.

Mr. President, this sense-of-the-Con-
gress resolution is relevant to the
debate and one that is probably more
necessary tonight given the recent
publicity on whether the Krasnoyarsk
phased-array radar is in fact a viola-
tion of the ABM Treaty. It is exceed-
ingly relevant to this debate to consid-
er this because tomorrow morning we
are going to be voting on an amend-
ment dealing with what kind of inter-
pretation we are going to have on the
ABM Treaty.

1, quite frankly, believe the votes on
the first round will favor having the
narrow interpretation be the interpre-
tation that the Senate wants to side
with. That will be a narrow interpreta-
tion of a treaty that the Soviet Union
clearly violates. So this is a very rele-
vant and important issue that the
Senate is going to vote on. I imagine
the vote will be unanimous or close to
unanimous.

Second, Mr. President, I think it is
very important and timely at this op-
portunity to once again affirm that
the Krasnoyarsk phased-array radar
presently located is, without any ques-
tion a violation of the ABM Treaty;
that the only way that they are not
going to be in violation of this treaty is
to take it down.

We had a couple of Congressmen
that were over there recently that
came back and made a number of
public statements and said they were

24197

not certain that this was a violation of
the treaty. They said, “Well, it was not
really operational,” and there was all
sorts of hedging and hemming and
hawing. And the Soviet Union was
very adroit in being able to allow them
to go out and see this and to get all
sorts of publicity on whether it was or
was not a violation of the ABM
Treaty.

1 believe tonight what the Senate
will do is go on record once again af-
firming what the President has certi-
fied, that this Krasnoyarsk phased-
array radar is a clear violation of the
ABM Treaty.

Now it says this: It says that that
treaty is being violated not by the
United States.

As a matter of fact, this administra-
tion still adheres to the narrow inter-
pretation of the treaty. But the Sovi-
ets have violated it. That is what, Mr.
President, one might logically con-
clude as a little bit of a double stand-
ard.

The PRESIDING OFFICER. The
Senator will suspend. The Senate is
not in order. The Senator from Indi-
ana has a right to be heard and will be
heard.

The Senator may proceed.

Mr. QUAYLE. Mr. President, what
we have is somewhat of what one
might logically perceive to be a little
bit of a double standard, as our admin-
istration presently has a narrow inter-
pretation rather than a broad legal in-
terpretation of the ABM Treaty.

I yield myself an additional 2 min-
utes, Mr. President.

The PRESIDING OFFICER. With-
out objection, the Senator may pro-
ceed.

Mr. QUAYLE. As I said, the United
States of America adheres to a narrow
interpretation, even though we could
go to a broad or legal interpretation
and the Soviet Union unilaterally vio-
lates this treaty.

Now, at least in my home State in
the coffee shops, if you lay out the
facts, they would say, ‘“Yeah, that is a
double standard. No doubt about it."”
Not only do we adhere to it, we adhere
to it in a very narrow, restricted basis
and yet the Soviet Union can unilater-
ally violate it without any response.
They can just callously do this. They
have gotten away with it in the past
and I presume they will probably get
away with it in the future.

But this amendment is an amend-
ment that will confirm once again that
we consider this is a violation of the
ABM Treaty. It passed the House in
May by 418 to 0.

I believe, particularly in light of all
the publicity, front-page news stories
in the news that raised some question,
possibly some question about whether
this is a violation of the ABM Treaty,
I think the Senate will make it clear
just what the real truth is.
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There is no question, despite what
the Congressmen may have in fact
suggested, that it is a violation and I
think everybody knows that.

I reserve the balance of my time.

The PRESIDING OFFICER. Who
yields time?

Mr. BYRD. Mr. President, does the
manager of the bill have the control of
the time?

Mr. NUNN. 1 yield such time as the
majority leader may desire.

The PRESIDING OFFICER. The
manager of the bill controls the time
if he is opposed to the amendment.

Mr. BYRD. Suppose nobody is op-
posed to it.

Mr. NUNN. What if the manager of
the bill is undecided?

Mr. WARNER. Mr. President, I have
time, do I not, on this side?

The PRESIDING OFFICER. If the
manager of the bill does not oppose
the amendment, the time is controlled
by the minority leader or his designee.

Mr. NUNN. Mr. President, I do not
oppose the amendment. As a matter of
fact, I agree with the amendment. I
intend to vote for the amendment. So
I fall under that set of conditions. I
forfeit my time under my control to
the majority leader, who I am delight-
ed to yield to.

Mr. BYRD. Mr. President, I believe,
under the wusual form, the distin-
guished Senator from Virginia would
control the time. By virtue of the fact
that the manager supports the amend-
ment and the minority leader is not
here, his designee is here and has con-
trol of the time.

Mr. WARNER. Mr. President, I yield
such time as is desirable to the majori-
ty leader.

Mr. BYRD. Mr. President, I thank
the distinguished Senator.

Mr. President, I ask unanimous con-
sent that it be in order at this time to
order the yeas and nays on the motion
to table the pending Warner amend-
ment, which motion will be made to-
morrow morning at 9:30 a.m.

The PRESIDING OFFICER. Is
there objection? Without objection, it
is so ordered.

Mr. BYRD. Mr. President, I ask for
the yeas and nays on the motion.

The PRESIDING OFFICER. is
there a sufficient second? There is a
sufficient second.

The yeas and nays were ordered.

Mr. BYRD. I thank all Senators.

Mr. WARNER. Mr. President, I wish
to speak in behalf of the amendment
by my distinguished colleague from
Indiana. It is my understanding—and,
forgive me, while I was engaged in the
colloquy with the majority leader, did
the Senator not mention the action
the House has taken on a comparable
measure? I think it would be very
helpful to this body if you would
recite the history of this amendment,
which I join in supporting, by the
House of Representatives.
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Mr. QUAYLE. The Senator is cor-
rect. I did refer to the vote in the
House, which was 418 to 0. I also
pointed out the relevancy of this
amendment, particularly on the vote
that is going to take place tomorrow.
Beyond being relevant to the debate
on what the interpretation of the
ABM Treaty should be and how we
have a narrow interpretation and yet
they violate it, this amendment speaks
to the recent visit of a few Congress-
men who went over there and came
back and placed in doubt, at least in
public statements, whether this was a
violation or not. I think it is very ap-
propriate that the Senate go on record
and once again confirm what the
President has certified that we do find
a clear violation of the ABM Treaty.

Mr. WARNER. Mr. President, I yield
the floor.

Mr. President, I yield such time as
the Senator from California may
desire. And with the concurrence of
the Senator from Indiana, we should
urge any other of our colleagues who
may wish to speak on this amendment
to come forth. Otherwise, in a few
minutes we could presumably yield
back such time here that may be re-
maining.

The PRESIDING OFFICER. The
Senator from California.

Mr. WILSON. I thank the Chair and
I thank the distinguished manager.

I rise to support the Quayle amend-
ment and to commend the Senator
from Indiana for bringing this amend-
ment before us. We need not take
much time because he has, with suc-
cinctness and eloquence, expressed
very clearly the importance of this
measure. It very forthrightly simply
states that the radar at Krasnoyarsk is
a flat violation of the Anti-Ballistic
Missile Treaty.

What we have there is a violation
both by location and though there
seems to be some doubt on the part of
recent observers, there seems to be
little doubt on the part of others, cer-
tainly by intelligence agencies, that it
is also a violation in terms of the
battle management capability of that
radar.

Mr. President, the significance of
that violation is very great. I think
what this indicates is that we have la-
boring, as Senator QuayLE has put it
very well, under a real double stand-
ard.

I would only hope that we not aggra-
vate that double standard by an im-
prudent action with respect to the
Levin-Nunn amendment. Because we
risk very greatly, aggravation of that
double standard and the consequences
that flow from it are that we will be
put at a considerable disadvantage.

But that, I think, is enough for the
present time. What we have seen is
that those who have been pressing the
United States to observe the letter of
the law and who have pressed us to

September 16, 1987

accept a narrow interpretation of the
treaty have themselves been guilty of
a very clear violation of even the un-
ambiguous parts of the treaty.

Mr. President, that speaks volumes.
It is very difficult for us to trust some-
one who urges a course of action and
then follows, themselves, an entirely
contradictory course. Indeed, I do not
think we can engage in trust. The
stakes are too high. The past perform-
ance is too clear.

This is an unhappy, recent, and very
significant addition to the list of in-
stances of Soviet cheating on arms
control agreements.

What that means is that we are not
exempted from dealing with the other
superpower, but it imposes on us an
absolute duty to do so with very clear
eyes; with no illusions; and with the
kind of very hard-headed realism
which makes it clear we will be inter-
ested only in a very wise agreement
that actually safeguards the interests
of the United States and that we will
not seek agreement purely for the po-
litical advantage of having an agree-
ment.

So, to my friend from Indiana, I ex-
press my gratitude. I would ask that
he add me as a cosponsor to his
amendment.

I thank the Chair.

Mr. QUAYLE. I ask unanimous con-
sent that Senator WiLson be added to
the cosponsors.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. QUAYLE. Mr. President, I ask
unanimous consent that a number of
articles regarding the Krasnoyarsk
radars be printed in the RECoORrD.

There being no objection, the arti-
cles were ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal, May 13,
19871

THE KRASNOYARSK RESOLUTION

The House voted last week to put strict
limits on U.S. strategic-defense spending to
avoid any violation of the Anti-Ballistic Mis-
sile Treaty with the Soviet Union. But in a
separate action that attracted almost no
notice, the very same members of Congress
unanimously agreed that the Soviets al-
ready have broken the ABM accord.

By a vote of 418-0, the House Thursday
resolved: “It is the sense of the Congress
that the Soviet Union is in violation of its
legal obligations under the 1972 Anti-Ballis-
tic Missile Treaty."

The resolution, offered by freshman Rep.
Curt Weldon (R., Penn.), focused specifical-
ly on the Soviet Union's ABM radar at
Krasnoyarsk. It noted that the ABM radar
at Krasnoyarsk. It noted that the ABM
treaty prohibits early-warning radars except
along the periphery of a nation’s territory
and only if they are oriented outward, and
also bans deployment of an ABM system to
defend national territory. (Only one ABM
site, either covering a missile field or the na-
tion’s capital, is permitted under the
accord.)

The House then went on to recognize that
the Krasnoyarsk radar is “for ballistic mis-
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sile early warning and tracking” and is “not
directed outward but instead faces the
northeast Soviet border more than 4,500 kil-
ometers away.” It also said that the radar is
“ideally situated to fill the gap that would
otherwise exist in a nationwide Soviet ballis-
tic-missile early-warning radar network.”
The House further accepted President Rea-
gan's certification that Krasnoyarsk is “an
unequivocal violation" of the ABM treaty.

House liberals and conservatives, SDI op-
ponents and proponents, arms controllers
and arms-control doubters are now jointly
on record as finding that the Soviet Union is
in violation of its “legal obligation” under
the ABM treaty. No one any longer accepts
the Kremlin's propaganda that the Kras-
noyarsk radar is merely for spacecraft
tracking, It is, rather, part of a developing
Soviet ABM network.

The Senate now has an obligation to ad-
dress a similar resolution on the Kras-
noyarsk radar. It was, after all, the Senate
and not the House that ratified the ABM
treaty in the first place. It is, therefore, the
Senate's responsibility to determine wheth-
er the Soviets are complying with its provi-
sions, instead of arguing about legalistic
“narrow” or “broad” interpretations of the
ABM negotiating record.

[From the Wall Street Journal, Apr. 13,
19841

AN ARMS-CONTROL CRAVING

(By Carnes Lord)

Four years ago, there was every reason to
believe that the 19805 would be marked by a
new realism in the American approach to
arms control. The failure of arms control to
constrain the Soviet military buildup of the
1970s had become generally apparent; the
Soviet invasion of Afghanistan shattered
whatever hopes continued to be harbored
for detente and stopped in its tracks the
second strategic arms limitation agreement
(SALT II). The election of Ronald Reagan
brought to power an administration that
was deeply concerned about the deteriora-
tion in the U.S.-Soviet military balance and
was disposed to lay at least some of the
blame for this on the exaggerated expecta-
tions generated by the advocates of arms
control and on the political dynamics of the
“arms-control process.” This skepticism
about the virtues of arms control seemed to
be in harmony with the mood of the Ameri-
can public and Congress. To the incautious
observer, it very much looked as if the
Reagan administration had a clear mandate
to take the problem of arms control and fix
it.

Instead, of course, the past four years
have witnessed a surge of anti-nuclear feel-
ing in the country at large. And among the
intellectual and policy elite there has been a
renewal of enthusiasm for arms control that
seems remarkably untempered by the expe-
rience of the recent past. As the 1984 presi-
dential election approaches, the Democratic
hopefuls have vied with one another in sup-
port for new arms-control initiatives of
varying degrees of irresponsibility. More
surprisingly, the president has come under
steady pressure from Republicans in Con-
gress and from elements of his own adminis-
tration to demonstrate ever new flexibility,
including unilateral concessions, in arms-
control talks with the Soviet Union. This is
in spite of the demonstrative Soviet walk-
outs from negotiations on nuclear weapons,
and in spite of the mounting evidence of
Soviet violations of existing agreements.
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VERIFICATION AND COMPLIANCE

Nothing is more revealing of the dubious
impulses animating the unilateralist arms-
control revival than the failure of its cham-
pions to come to grips with the problem of
verification and compliance, For many
years, arms-control enthusiasts have paid
lip service to the need for effective verifica-
tion of agreements, but have failed to
devote serious attention to the operational
and political difficulties (as opposed to the
technical limitations) that face any verifica-
tion effort. On the contrary, the efficacy of
existing verification methods and approach-
es has been consistently overstated, while
compliance problems have been played
down.

Above all, the evidence that has accumu-
lated over the past decade or so of Soviet
violations, near violations, exploitation of
loopholes and negotiating deception has
been treated in cavalier and exculpatory
fashion, when it has not been simply ig-
nored. As if the purpose and context of
agreements were wholly irrelevant to the
issue, the U.S. government has been asked
to concern itself only with violations in a
strictly legal sense. Moreover, it has been
expected to employ standards of legality
which, though proper in a criminal prosecu-
tion under domestic law, are wholly inap-
propriate to a situation where (Russian) wit-
nesses cannot be forced to appear, evidence
is incomplete for deliberately withheld),
sources cannot always be revealed because
of intelligence sensitivities, and the law
itself lacks an authoritative neutral inter-
preter. Ambiguities in factual evidence or in
the language of agreements have been
taken by many as sufficient reason for disre-
garding possible violations. Not only have
Soviet explanations been credited that were
palpably false: arms control advocates have
actually constructed briefs for hypothetical
Soviet positions of greater ingenuity than
anything the Soviets themselves were able
to come up with, And even where a legal vio-
lation is recognized as certain or highly
probable, its significance tends to be dis-
missed. In all cases (but most notably in the
area of Soviet anti-ballistic missile activity),
evidence for violations has been dealt with
in piecemeal and isolated fashion, with little
attempt to see it in the broad context of
Soviet compliance behavior generally or of
Soviet strategic intentions.

This complex of attitudes is currently
facing its most severe test. A report submit-
ted by President Reagan to Congress on
Jan. 23 lays out the results of an intensive
study of the evidence for Soviet noncompli
ance with arms-control agreements in seven
areas. In one of these areas—chemical and
biological warfare—the U.S. has for some
time formally accused the Soviets of violat-
ing the relevant agreements. Despite strenu-
ous and continuing efforts to discredit these
charges, they have been confirmed by refu-
gees and by independent analyses carried
out in a number of European countries. Of
the other issues, the most significant con-
cerns the Anti-Ballistic Missile Treaty of
1972, The construction of a phased-array
ballistic missile early warning (BMEW)
radar by the Soviets near Krasnoyarsk in
southern Siberia—in contravention of the
treaty requirement that such radars can
only be deployed at locations on the nation-
al periphery and oriented outward—opens
an entirely new chapter in the history of
Soviet compliance behavior. If Soviet activi-
ties in the chemical and biological area may
be said to be the first unambiguous treaty
violation whose military significance beais
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importantly and directly on the U.S.-Soviet
strategic nuclear balance.

The intent of the relevant provision of the
ABM Treaty was to prevent either party
from creating the base for a territorial ABM
system by building a network of BMEW
radars that could be used not only to warn
of a missile attack but also to aid in the
tracking and interception of incoming nucle-
ar warheads. While there is room for dis-
agreement as to the extent to which this
and similar radars already in operation on
the Soviet periphery were specifically de-
signed to perform an ABM “battle manage-
ment” function, they have an inherent ca-
pability to perform that function. And the
characteristics of the new radar as well as
its location near a number of ICBM deploy-
ment areas suggest that its primary purpose
is indeed ballistic missile defense.

A recent report by the Federation of
American Scientists contained a claim that
the Krasnoyarsk radar is primarily for
space tracking rather than early warning or
missile defense and is thus allowed under
the treaty. That is simply false. While the
president’s report stops short of simply call-
ing the radar a violation (it uses the phrase
“almost certainly"—for reasons that have
not been explained).

In assessing the significance of the Kras-
noyarsk radar, it is necessary to consider
both how it fits into the overall picture of
Soviet ABM-related activities and what it
reveals about Soviet intentions. What is
worrisome is not the Soviet BMEW radar
net by itself, but its potential when linked
with other air defense and ABM radars and
interceptor missiles. For years, the Soviets
have taken advantage of ambiguities in the
ABM Treaty to develop and test air-defense
systems against ballistic missile targets, and
they have developed small ABM radars that
probably could be rapidly deployed
throughout Soviet territory. Should the So-
viets choose to free themselves from the
treaty’s constraints, they would now have in
place the long lead-time elements that
would permit rapid expansion to an effec-
tive nationwide ABM system. As for Soviet
intentions, the very fact that they seem to
have been prepared to face the conse-
quences of a deliberate and massive viola-
tion of the ABM Treaty must raise ominous
questions about their next moves.

BANKRUPT APPROACHES

What is to be done? While no one will
deny that it is difficult to devise effective
strategies for response to violations, it is
also clear that current approaches have
proved to be bankrupt and are no longer an
effective deterrent to further violations. To
continue to pretend that all compliance
issues can be resolved simply through pa-
tient discussion with the Soviets in confi-
dential channels such as the Standing Con-
sultative Commission is perfectly idle. This
view assumes that all compliance issues rest
on misunderstanding and that both parties
are dealing in good faith, whereas nothing
could be further from the truth.

What are needed are real penalties—with-
drawal from agreements or suspension of
particular provisions, and political and mili-
tary countermeasures. The U.S. has never
exacted such penalties for any Soviet action
in any arms-control area. Unless and until
we do, the Soviets will grow more brazen yet
in their disregard for treaty obligations, and
the U.S. will approach ever more closely
that condition—familiar from the annals of
Western disarmament efforts in the 1930s—
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where generous forbearance and blind hope
give way to impotence and appeasement.

[From the New York Times, Jan. 28, 1987]
RADAR TRAP, AND OPPORTUNITY

The United States is building missile
warning radars at Thule in Greenland, a
Danish territory, and Fylingdales in Britain.
Soviet officials and some Americans assert
these violate the Antiballistic Missile
Treaty. The issue is being debated this week
in Denmark, too. American critics suggest
halting construction if the Russians will
stop building an almost certainly illegal mis-
sile-sensing radar at Krasnoyarsk in Siberia.
Elhe proposal is both a trap and an opportu-

ty.

A straight trade is the wrong idea. The
American radars do not appear to violate
the treaty. But the recent Soviet acknowl-
edgment of a problem at Krasnoyarsk needs
to be explored, not spurned.

Built inland, the Krasnoyarsk radar af-
fronts the ABM Treaty, which permits such

only on the edge of a nation’'s terri-
tory. The device is a large phased array
radar, in which the beam is moved electroni-
cally instead of by a steerable dish. These
powerful instruments can serve several uses,
like space tracking, early warning of missile
attack and direction of interceptors against
missiles aimed at targets within their beam.

That’'s why the framers of the ABM
Treaty specified that all early warning
radars should be on a country’s borders
facing outward, physically precluding them
from serving in an antiballistic missile role.
If the Krasnoyarsk radar can space-track,
the legal function for which the Russians
say it is designed, it can also do early warn-
ing and maybe missile defense. By any rea-
sonable reading of the treaty, the radar is in
the wrong place

Only after the United States complained
did the Soviet Union object to the new
Thule and Fylingdales radars. It suggested
work on all three radars should cease. But
the seeming symmetry of this clever sugges-
tion vanishes on inspection. The ABM
Treaty permitted the early Warning radars
then existing at Thule and Fylingdales. As a
general rule, it permits modernization. Fol-
lowing a decision of President Carter's, the
Administration is replacing the old steerable
dish radars at the two sites with large
phased array radars. This will, true, vastly
increase the radars' coverage and capacity
to define targets. Still, the raders are at
sites covered by the treaty with the same
early warning function as before.

Critics now argue that the new radars are
impermissible Replacing a steerable dish
with a phased array radar they say, is like
building a nuclear power plant in place of a
wood stove and calling it modernization.
More specifically, a section of the ABM
Treaty, called Agreed Statement F, prohib-
its phased array radars as large as those
planned for Thule and Fylingdales. But
modernization is generally permitted, re-
gardless of technology, and one of the ex-
ceptions to Agreed Statement F accepts
early warning radars at both sites.

Given the Aministration’s folly in repudi-
ating the second stratetic arms treaty, its
critics are right to fear it may seize on the
Krasnoyarsk radar to undermine the ABM
Treaty, too. But contriving to equate the
Thule and Fylingdales upgrades with Kras-
noyarsk is not the answer.

The Administration’s lofty dismissal of
the Soviet offer is not the right response
either. With creative diplomacy, Kras-
noyarsk could be the lever for clearing up
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other doubtful Soviet activities as well as
questions about Thule and Fylingdales.
Fixing these issues in existing arms treaties
would be the best preparation for any new
agreement.

[From the Washington Post, Feb. 5, 1985]
THE KRASNOYARSK RADAR

A year's further discussion of whether the
Soviet Union is respecting its arms control
obligations has produced more of a consen-
sus than most people had thought possible,
The release of President Reagan's latest
congressionally mandated report on “Soviet
noncompliance with arms control agree-
ments” makes this clear.

The main thing that has happened since
the last report is that public attention has
focused on one alleged violation—the Kras-
noyarsk radar. Most of those who previously
hesiated to call it a violation of the 1972
Antiballistic Missile Treaty (ABM) have
stopped hesitating. It has become very hard
to deny that the Soviets set out shortly
after the treaty was signed on a course spe-
cifically blocked by the treaty, that they
stone-walled through years of American ef-
forts to induce them to admit it or correct it
and persist on that course to this day.
Fewer people remain to say that it really
doesn’t matter all that much and that, in
any event, it’s wrong to talk about it in
publie,

Some Americans feared—others hoped—
that official efforts to nail the Kremlin on
this violation would unravel the whole arms
control process. This has not happened:
President Reagan and the Russians are
headed back to full-scale negotiations at
Geneva. But there have been other major
consequences. The American standards for
verification of new agreements have been
toughened. And major impetus has been
given to the idea of an American defense
against ballistic missiles—this is the idea
embodied in the president’s Strategic De-
fense Initiative. Unlike the Soviet radar at
Krasnoyarsk, this program, in its current,
research phase, is entirely consistent with
the ABM Treaty.

A few Soviets have hinted that, if Moscow
felt it could avoid public embarrassment, it
might find a way to halt construction on the
radar or otherwise signal that it understood
American sensitivities. But of course
Moscow had years to do just that, and so far
has chosen not to, even though it was being
discreetly pressed on the matter by Ameri-
cans of very different political persuasions.

Is there not someone in the Kremlin with
the wit to recognize the immense Soviet in-
terest in quietly unfolding a few tarpaulins
at the Siberian construction site? What a
pity that its political radar is so inferior to
that huge electronic radar being built at
Krasnoyarsk.

[From the Wall Street Journal, Apr, 23,
19851

VIOLATIONS AND DOUBLE STANDARDS

Release of a Pentagon report on the
Reagan strategic-defense initiative has un-
covered a theological rhubarb over arms
control. The narrow issue is whether testing
for the U.S. “Star Wars” program will vio-
late the 1972 Anti-Ballistic Missile Treaty,
which by now nearly everyone agrees has al-
ready been broken by the Soviet Union. The
argument illustrates the double standards
that dominate the arms-control discussion.
And it raises the question of how you get
out of a treaty that threatens the strategic
balance and national security.
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With Star Wars, Mr. Reagan wants to ac-
tually defend against nuclear missiles,
which is what the ABM treaty seeks to pre-
vent. The treaty bans deployment of certain
ABM components, does not seek to prevent
research, but does have some provisions lim-
iting testing. So far, Mr. Reagan has asked
for research and testing but not deploy-
ment. The issue is what tests are allowed by
a treaty that bans tests of ABM *“‘compo-
nents” without exactly explaining what is a
“component.”

The Pentagon report describes the tests
and avers that while testing involves “gray
areas,"” it plans to “make certain” that “the
U.S. is in compliance.” A detailed section ex-
plains the difference between a ‘“‘compo-
nent” and a “sub-component,” and how U.S.
testing involves the latter.

Arms controllers warm that breaching the
“gray areas” may wreck the treaty. Yet
almost all factions now concede the Soviets
have already violated it, apparently without
wrecking it as far as U.S. tests are involved.
For years some of us have been complaining
about Soviet testing and deployment of sur-
face-to-air missiles, some reloadable; mobile
radars fested in an “ABM mode"”; and all
the other components needed for a break-
out into a nationwide defense, Arms control-
lers dismissed these isolated developments
as strategically insignificant, only ‘“gray-
area’ violations.

With the ABM treaty—which tries to limit
technology, an ambigious and changing
thing—nearly everything is ... So under
the double standard that arms controllers
seek to apply, Soviet activity right up to the
point of a nationwide ABM capability is
“gray"” and therefore allowable, But at the
same time U.S. research is also gray—but
therefore not allowable, That there can
even be a heated debate on whether this-or-
that test is a violation point illustrates the
inherent, object flaw of the ABM treaty.

The Pentagon's report rightly question
this “double standard,” but it also embodies
a double standard or two of its own. For ex-
ample, if the Soviet research and testing
really is aimed at a large capability to break
out of the treaty quickly, why should we
worry about whether our research and test-
ing comply? More fundamentally, why are
we spending all this money on research if
we are going to abide by a treaty that out-
laws deployment of the weapon if the re-
search is successful?

There is a strong case to be made for a
ballistic-missile defense program, but it
cannot be made hiding behind contradictory
rationales. A serious case would probably
start from the premise that, even if not vio-
lated, the ABM treaty is a bad thing, for us
and the Soviets. It seeks to limit defense;
real arms control ought to allow for unlimit-
ed defense and try to limit offensive forces.

Likewise, the Reagan administration has
been bold enough to point the finger at the
Soviets, at Geneva and elsewhere for violat-
ing the treaty. But if the administration
wants Americans to take such charges seri-
ously, it will have to act as if it believed this
were true. The Pentagon report at least
notes that the treaty does have a withdraw-
al clause, and that when it was signed, nego-
tiator Gerard Smith said that the U.S.
would consider its “supreme interests” jeop-
ardized if further limits were not placed on
offensive arms. And the Pentagon further
remarks: “We do reserve the right to re-
spond to those violations in appropriate
ways, some of which may eventually bear on
the treaty constraints as they apply to the
United States.”
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In this oblique and bureaucratic way, the
Pentagon report does start to open the right
issue: If a treaty is built on wrong principles
in the first place, if the Soviets are already
violating it, at what point does the U.S. stop
twisting its own programs to comply, and
simply and honestly say the treaty is void?

Mr. QUAYLE. Mr. President, I do
not believe I have any requests for
other speakers. I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. NUNN. Will the Senator yield
just a couple of minutes?

Mr. QUAYLE, I will be glad to yield
however much time the Senator needs.

Mr. NUNN. Mr. President, I support
the Quayle amendment. I think the
Krasnoyarsk radar is a violation. I
think it violates the location and ori-
entation of ballistic missile early-warn-
ing systems that is clearly set forth in
the treaty, so I urge our colleagues to
vote for this amendment.

I would also just add that the con-
nection between this and the Levin-
Nunn amendment, it seems to me, is
not appropriate, the reason being the
President of the United States has not
asked for the proportionate response
nor has he proposed a proportionate
response though he has clearly said
this is a violation.

I would think the normal course of
order would be for the President of
the United States to not only ask for
the proportionate response but to ex-
plain what proportionate response he
would anticipate and what proportion-
ate response to this violation he envi-
sions.

I must also add that I think the ad-
ministration has every obligation to go
to the standing consultative commis-
sion and to empower our representa-
tives there to try to pursue a solution
to this violation, in the sense of having
the violation eliminated.

I believe that should be done. I am
not sure how much of that has been
done but we do have a standing con-
sultative commission and they are
charged with this responsibility and I
would hope that there would be the
kind of authority needed there to deal
with that and the kind of direction to
insist the Soviets do clear up that vio-
lation. We have made it clear we do
feel it is a violation. The House has.
The Senate has, I hope, after we vote
on this; so I agree with the amend-
ment of the Senator.

The PRESIDING OFFICER. Who
yields time?

If neither side yit 1s time, the time
will be divided equally.

Mr. BENTSEN addressed the Chair.

The PRESIDING OFFICER. The
Senator from Texas.

Mr. BENTSEN. Mr, President, would
the manager for the bill yield me 3
minutes?

Mr. NUNN. Mr. President, this man-
ager did not have time under the
rules, so if the Senator from Indiana
will yield 3 minutes—
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Mr. QUAYLE. I will be glad to yield
3 minutes to the distinguished chair-
man of the Finance Committee.

Mr. BENTSEN. I will be prepared to
offer an amendment in a few minutes.
I understand from both sides there is
no objection to it. I understand you
are checking on that point at this
moment.

What we are seeking is communities
along the gulf coast that are prepar-
ing—that is they are trying to decide
what they have to do in the way of
sewer lines, all the public facilities
that have to be prepared. This would
provide up to $300,000 may be expend-
ed for that purpose. It would assist
those along the gulf coast.

I frankly do not know an objection
to it and this is a standard procedure
that takes place in this kind of public
installation for Federal Government
planning.

The PRESIDING OFFICER. The
Senator from Indiana.

Mr. QUAYLE. Mr. President, I know
of no objection to it on this side, but I
might just say we are checking, par-
ticularly checking with the junior Sen-
ator from Texas.

Mr. BENTSEN. The junior Senator
will be a cosponsor of it.

Mr. QUAYLE. Well, that clarifies
that, if he is a cosponsor of it. I do not
see there will be any problem at all. If
we can run just a couple of checks and
we will set this aside and be able to
take it in due course.

The PRESIDING OFFICER. The
Senator from Georgia.

Mr. NUNN. Mr. President, our staff
has been over this with the Senator
from Texas. He has been very diligent
in pursuing this amendment. As I
recall, this amendment was accepted
by the Senate last year.

Mr. BENTSEN. I believe that is cor-
rect. That is correct, a very similar
amendment was accepted.

Mr. NUNN. I know the Senator from
Texas is concerned about the home-
porting and planning for the home-
porting. It is a good amendment. And
we will be delighted to recommend
that our colleagues accept it at the ap-
propriate time when the amendment
is pending before the Senate.

The PRESIDING OFFICER. Who
yields time? If neither side yields time,
the time will be divided equally.

PROGRAM

Mr. BYRD. Mr. President, I ask
unanimous consent that I may proceed
with the program for time and that
the time be charged equally against
both sides.

The PRESIDING OFFICER. With-
out objection, it is so ordered.
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ORDERS FOR THURSDAY

ADJOURNMENT UNTIL 8:30 A.M.

Mr. BYRD. Mr. President, the order
has been entered that the Senate will
come in at 8:30 tomorrow. I ask unani-
mous consent that, when the Senate
completes its business today, it stand
in adjournment until the hour of 8:30
tomorrow morning.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

MORNING BUSINESS

Mr BYRD. Mr. President, I ask
unanimous consent that tomorrow
after the two leaders have been recog-
nized under the standing order, that
there be a period for the transaction
of routine morning business not to
extend beyond the hour of 9 o'clock
a.m. and that Senators may speak
during that period for not to exceed 3
minutes each.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

UNFINISHED EUSINESS

Mr. BYRD. Mr. President, the unfin-
ished business automatically will come
back before the Senate at what time
tomorrow?

The PRESIDING OFFICER. The
unfinished business will reoccur after
the morning business has been con-
cluded.

Mr. BYRD. So we will come in at
8:30, have the orders for the leaders
and then we have morning business
from that point until the hour of 9
o'clock. The unfinished business would
automatically come back before the
Senate at 9 o'clock.

Mr. President, I will not ask for a
live quorum tomorrow morning at 9
o'clock in view of the fact that there
will be a rollcall vote at 9:30 tomorrow
morning on the motion to table the
Warner amendment.

Mr. President, I yield the floor.

The PRESIDING OFFICER. Who
yields time?

Mr. BYRD. Mr. President, this may
oi may not be the last vote tonight.
The managers have indications that
other Senators wish to call up amend-
ments tonight. If the managers wish
to entertain those amendments, there
may or may not be additional rollcall
votes this evening.

Mr. WARNER. Mr. President, I had
to step out to the cloakroom, but it
was my understanding of the parlia-
mentary situation that at the conclu-
sion of the vote on the pending Quayle
amendment that the Senate will go
back to the amendment of the Senator
from Virginia and that is the pending